
Boletín de Documentación, n.o  27 / Septiembre-Diciembre 2006 |C|E|P|C|240

VI. SUDÁFRICA: VIOLENCIA, RACISMO Y TRANSICIÓN

VI.1. Constitution of the Republic of
South Africa of 1993. Constitution of

the Republic of South Africa, 1996

a)  Constitution of the Republic of South
Africa Act 200 of 1993

Memorandum of Agreement: 19 April 1994

PRETORIA 19 APRIL 1994

JOINT STATEMENT BY THE STATE PRESIDENT, MR. F.
W. DE KLERK, LEADER OF THE NATIONAL PARTY, MR
N. R. MANDELA, PRESIDENT OF THE AFRICAN NATION-
AL CONGRESS AND CHIEF MINISTER M. G. BUTHELE-
ZI, PRESIDENT OF THE INKATHA FREEDOM PARTY

Delegations led by the State President, Mr F W de Klerk,
Leader of the National Party, Mr N R Mandela, President of
the African National Congress and Chief Minister M G Buthele-
zi, President of the Inkatha Freedom Party, met this morning
at the Union Buildings and reached agreement on the attached
Memorandum of Agreement.

The Agreement follows intensive discussions between the
parties yesterday and during the preceding days. The parties
would, in particular, like to extend their warm thanks to Prof
W A J Okumu of Kenya who played an important and helpful
role in this process.

The parties expressed their satisfaction that the Agreement
will substantially contribute to their common goal of creating
circumstances which will be conducive to the holding of a free,
fair and peaceful election. It will help to ensure much greater
inclusivity in the election process and will significantly address
the underlying causes of tension and violence, particularly in
KwaZulu/Natal and the East Rand.

The repeated the urgent appeal to their followers and to all
South Africans which they made after the Skukuza summit on
8 April to end violence, to exercise maximum restraint and to
pursue their objectives by peaceful means.

MEMORANDUM OF AGREEMENT FOR RECONCILIA-
TION AND PEACE BETWEEN THE INKATHA FREEDOM
PARTY/KWAZULU GOVERNMENT AND THE AFRICAN
NATIONAL CONGRESS AND THE SOUTH AFRICAN
GOVERNMENT/NATIONAL PARTY.

We, the undersigned, pledge ourselves to Peace and Rec-
onciliation in South Africa and agree to commit ourselves to
the following:

1. The Inkatha Freedom Party agrees to participate in the
April 26-28, 1994 elections for both the National Assembly and
Provincial Legislatures.

2. All the undersigned parties reject violence and will the-
refore do everything in their power to ensure free and fair elec-
tions throughout the Republic of South Africa.

3. The undersigned parties agree to recognise and protect
the institution, status and role of the constitutional position of
the King of the Zulus nd the Kingdom of KwaZulu, which
institutions shall be provided for in the Provincial Constitution
of KwaZulu/Natal immediately after the holding of the said
elections. The 1993 Constitution shall for this purpose be
amended before 27 April in accordance with Addendum

4. Any outstanding issues in respect of the King of the Zulus
and the 1993 Constitution as amended will be addressed by way
of international mediation which will commence as soon as
possible after the said elections.

5. The South African Government undertakes to place the
necessary facilities at the disposal of the Independent Electoral
Commission (IEC) as it may require in order to facilitate the
full participation of the IFP in the April 26-28, 1994 election.

6. The undersigned parties will facilitate proper provision for:
i) Registration of the IFP
ii) The IFP Candidates list
iii) Marking by voters of ballot papers.
The undersigned parties hereby undertake to abide by the

technical arrangements to be made by the Independent Elec-
toral Commission to mplement the matters referred to in sub-
paragraphs (i), (ii) and (iii) above in accordance with the de-
tails set out in Addendum B.

This agreement shall be implemented with immediate effect.

SIGNED BY:
MANGOSUTHO G. BUTHELEZI, President: Inkatha Free-

dom Party and Chief Minister of the KwaZulu Government
STATE PRESIDENT F. W. DE KLERK, South African

Government/National Party
PRESIDENT N. MANDELA, African National Congress
WITNESSED BY: PROF. W. A. J. OKUMU
19 April 1994

ADDENDUM A

Amendment of section 160 of Act 200 of 1993.
1. Section 160 of the Constitution is hereby amended by the

substitution for the proviso to subsection (3) of the following
proviso:

«Provided that a provincial constitution may - (a) provide
for legislative and executive structures and procedures differ-
ent from those provided for in this Constitution in respect of
a province; and, (b) where applicable, provide for the institu-
tion, role, authority and status of a traditional monarch in the
province, and shall make such provision for the Zulu Monarch
in the case of the province of KwaZulu/Natal».

Amendment of Schedule 4 to Act 200 of 1993
2. Schedule 4 to the Constitution is hereby amended by the

addition of the following paragraph to constitutional principle
XIII:

«Provisions in a provincial constitution relating to the in-
stitution, role, authority and status of a traditional monarch shall
be recognised and protected in the Constitution».

b)  Constitution of the Republic of South
Africa, 1996, was approved by the

Constitutional Court (CC) on 4 December
1996 and took effect on 4 February 199740

Preamble41

We, the people of South Africa,
Recognise the injustices of our past;
Honour those who suffered for justice and freedom in our

land;

40 Última modificación: 29 March 2006
41 Última modificación: 15 October 2004



241Boletín de Documentación, n.o  27 / Septiembre-Diciembre 2006|C|E|P|C|

Respect those who have worked to build and develop our
country; and

Believe that South Africa belongs to all who live in it, united
in our diversity.

We therefore, through our freely elected representatives,
adopt this Constitution as the supreme law of the Republic so
as to

€ Heal the divisions of the past and establish a society based
on democratic values, social justice and fundamental
human rights;

€ Lay the foundations for a democratic and open society
in which government is based on the will of the people
and every citizen is equally protected by law;

€ Improve the quality of life of all citizens and free the
potential of each person; and

€ Build a united and democratic South Africa able to take
its rightful place as a sovereign state in the family of
nations.

May God protect our people.
Nkosi Sikelel’ iAfrika. Morena boloka setjhaba sa heso.
God seën Suid-Afrika. God bless South Africa.
Mudzimu fhatutshedza Afurika. Hosi katekisa Afrika.

—————

Chapter 2 - Bill of Rights42

7. Rights
1. This Bill of Rights is a cornerstone of democracy in

South Africa. It enshrines the rights of all people in our
country and affirms the democratic values of human
dignity, equality and freedom.

2. The state must respect, protect, promote and fulfil the
rights in the Bill of Rights.

3. The rights in the Bill of Rights are subject to the lim-
itations contained or referred to in section 36, or else-
where in the Bill.

8. Application
1. The Bill of Rights applies to all law, and binds the leg-

islature, the executive, the judiciary and all organs of
state.

2. A provision of the Bill of Rights binds a natural or a
juristic person if, and to the extent that, it is applica-
ble, taking into account the nature of the right and the
nature of any duty imposed by the right.

3. When applying a provision of the Bill of Rights to a
natural or juristic person in terms of subsection (2), a
court

1.
a. in order to give effect to a right in the Bill, must

apply, or if necessary develop, the common law to
the extent that legislation does not give effect to
that right; and

b. may develop rules of the common law to limit the
right, provided that the limitation is in accordance
with section 36(1).

2. A juristic person is entitled to the rights in the Bill of
Rights to the extent required by the nature of the rights
and the nature of that juristic person.

9. Equality
1. Everyone is equal before the law and has the right to

equal protection and benefit of the law.
2. Equality includes the full and equal enjoyment of all

rights and freedoms. To promote the achievement of

equality, legislative and other measures designed to
protect or advance persons, or categories of persons,
disadvantaged by unfair discrimination may be taken.

3. The state may not unfairly discriminate directly or in-
directly against anyone on one or more grounds, includ-
ing race, gender, sex, pregnancy, marital status, ethnic
or social origin, colour, sexual orientation, age, disa-
bility, religion, conscience, belief, culture, language and
birth.

4  No person may unfairly discriminate directly or indi-
rectly against anyone on one or more grounds in terms
of subsection (3). National legislation must be enact-
ed to prevent or prohibit unfair discrimination.

5. Discrimination on one or more of the grounds listed in
subsection (3) is unfair unless it is established that the
discrimination is fair.

10. Human dignity
Everyone has inherent dignity and the right to have their

dignity respected and protected.

11. Life
Everyone has the right to life.

12. Freedom and security of the person
1. Everyone has the right to freedom and security of the

person, which includes the right
a. not to be deprived of freedom arbitrarily or with-

out just cause;
b. not to be detained without trial;
c. to be free from all forms of violence from either

public or private sources;
d. not to be tortured in any way; and
e. not to be treated or punished in a cruel, inhuman

or degrading way.
2. Everyone has the right to bodily and psychological

integrity, which includes the right
a. to make decisions concerning reproduction;
b. to security in and control over their body; and
c. not to be subjected to medical or scientific exper-

iments without their informed consent.

13. Slavery, servitude and forced labour
No one may be subjected to slavery, servitude or forced

labour.

14. Privacy
Everyone has the right to privacy, which includes the right

not to have
a. their person or home searched;
b. their property searched;
c. their possessions seized; or
d. the privacy of their communications infringed.

15. Freedom of religion, belief and opinion
1. Everyone has the right to freedom of conscience, reli-

gion, thought, belief and opinion.
2. Religious observances may be conducted at state or

state-aided institutions, provided that
a. those observances follow rules made by the appro-

priate public authorities;
b. they are conducted on an equitable basis; and
c. attendance at them is free and voluntary.

3.
a. This section does not prevent legislation recognis-

ing
i. marriages concluded under any tradition, or a

system of religious, personal or family law; or42 Última modificación: 15 October 2004
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ii. systems of personal and family law under any
tradition, or adhered to by persons profess-
ing a particular religion.

b. Recognition in terms of paragraph (a) must be consistent
with this section and the other provisions of the Constitution.

16. Freedom of expression
1. Everyone has the right to freedom of expression, which

includes
a. freedom of the press and other media;
b. freedom to receive or impart information or ideas;
c. freedom of artistic creativity; and
d. academic freedom and freedom of scientific re-

search.
2. The right in subsection (1) does not extend to

a. propaganda for war;
b. incitement of imminent violence; or
c. advocacy of hatred that is based on race, ethnici-

ty, gender or religion, and that constitutes incite-
ment to cause harm.

17. Assembly, demonstration, picket and petition
Everyone has the right, peacefully and unarmed, to assem-

ble, to demonstrate, to picket and to present petitions.

18. Freedom of association
Everyone has the right to freedom of association.

19. Political rights
1. Every citizen is free to make political choices, which

includes the right
a. to form a political party;
b. to participate in the activities of, or recruit mem-

bers for, a political party; and
c. to campaign for a political party or cause.

2. Every citizen has the right to free, fair and regular elec-
tions for any legislative body established in terms of
the Constitution.

3. Every adult citizen has the right
a. to vote in elections for any legislative body estab-

lished in terms of the Constitution, and to do so
in secret; and

b. to stand for public office and, if elected, to hold
office.

20. Citizenship
No citizen may be deprived of citizenship.

21. Freedom of movement and residence
1. Everyone has the right to freedom of movement.
2. Everyone has the right to leave the Republic.
3. Every citizen has the right to enter, to remain in and

to reside anywhere in, the Republic.
4. Every citizen has the right to a passport.

22. Freedom of trade, occupation and profession
Every citizen has the right to choose their trade, occupa-

tion or profession freely. The practice of a trade, occupation
or profession may be regulated by law.

23. Labour relations
1. Everyone has the right to fair labour practices.
2. Every worker has the right

a. to form and join a trade union;
b. to participate in the activities and programmes of

a trade union; and
c. to strike.

3. Every employer has the right

a. to form and join an employers’ organisation; and
b. to participate in the activities and programmes of

an employers’ organisation.
4. Every trade union and every employers’ organisation

has the right
a. to determine its own administration, programmes

and activities;
b. to organise; and
c. to form and join a federation.

5. Every trade union, employers’ organisation and employ-
er has the right to engage in collective bargaining.
National legislation may be enacted to regulate collec-
tive bargaining. To the extent that the legislation may
limit a right in this Chapter, the limitation must com-
ply with section 36(1).

6. National legislation may recognise union security ar-
rangements contained in collective agreements. To the
extent that the legislation may limit a right in this Chap-
ter, the limitation must comply with section 36(1).

24. Environment
Everyone has the right
a. to an environment that is not harmful to their health or

well-being; and
b. to have the environment protected, for the benefit of

present and future generations, through reasonable leg-
islative and other measures that
i. prevent pollution and ecological degradation;
ii. promote conservation; and
iii. secure ecologically sustainable development and

use of natural resources while promoting justifi-
able economic and social development.

25. Property
1. No one may be deprived of property except in terms

of law of general application, and no law may permit
arbitrary deprivation of property.

2. Property may be expropriated only in terms of law of
general application
a. for a public purpose or in the public interest; and
b. subject to compensation, the amount of which and

the time and manner of payment of which have ei-
ther been agreed to by those affected or decided
or approved by a court.

3. The amount of the compensation and the time and
manner of payment must be just and equitable, reflect-
ing an equitable balance between the public interest and
the interests of those affected, having regard to all rel-
evant circumstances, including
a. the current use of the property;
b. the history of the acquisition and use of the prop-

erty;
c. the market value of the property;
d. the extent of direct state investment and subsidy

in the acquisition and beneficial capital improve-
ment of the property; and

e. the purpose of the expropriation.
4. For the purposes of this section

a. the public interest includes the nation’s commit-
ment to land reform, and to reforms to bring about
equitable access to all South Africa’s natural re-
sources; and

b. property is not limited to land.
5. The state must take reasonable legislative and other

measures, within its available resources, to foster con-
ditions which enable citizens to gain access to land on
an equitable basis.

6. A person or community whose tenure of land is legal-
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ly insecure as a result of past racially discriminatory
laws or practices is entitled, to the extent provided by
an Act of Parliament, either to tenure which is legally
secure or to comparable redress.

7. A person or community dispossessed of property after
19 June 1913 as a result of past racially discriminato-
ry laws or practices is entitled, to the extent provided
by an Act of Parliament, either to restitution of that
property or to equitable redress.

8. No provision of this section may impede the state from
taking legislative and other measures to achieve land,
water and related reform, in order to redress the results
of past racial discrimination, provided that any depar-
ture from the provisions of this section is in accordance
with the provisions of section 36(1).

9. Parliament must enact the legislation referred to in
subsection (6).

26. Housing
1. Everyone has the right to have access to adequate hous-

ing.
2. The state must take reasonable legislative and other

measures, within its available resources, to achieve the
progressive realisation of this right.

3. No one may be evicted from their home, or have their
home demolished, without an order of court made af-
ter considering all the relevant circumstances. No leg-
islation may permit arbitrary evictions.

27. Health care, food, water and social security
1. Everyone has the right to have access to

a. health care services, including reproductive health
care;

b. sufficient food and water; and
c. social security, including, if they are unable to sup-

port themselves and their dependants, appropriate
social assistance.

2. The state must take reasonable legislative and other
measures, within its available resources, to achieve the
progressive realisation of each of these rights.

3. No one may be refused emergency medical treatment.

28. Children
1. Every child has the right

a. to a name and a nationality from birth;
b. to family care or parental care, or to appropriate

alternative care when removed from the family
environment;

c. to basic nutrition, shelter, basic health care serv-
ices and social services;

d. to be protected from maltreatment, neglect, abuse
or degradation;

e. to be protected from exploitative labour practices;
f. not to be required or permitted to perform work or

provide services that
i. are inappropriate for a person of that child’s

age; or
ii. place at risk the child’s well-being, education,

physical or mental health or spiritual, moral
or social development;

g. not to be detained except as a measure of last re-
sort, in which case, in addition to the rights a child
enjoys under sections 12 and 35, the child may be
detained only for the shortest appropriate period of
time, and has the right to be
i. kept separately from detained persons over

the age of 18 years; and
ii. treated in a manner, and kept in conditions,

that take account of the child’s age;

h. to have a legal practitioner assigned to the child
by the state, and at state expense, in civil proceed-
ings affecting the child, if substantial injustice
would otherwise result; and

i. not to be used directly in armed conflict, and to be
protected in times of armed conflict.

2. A child’s best interests are of paramount importance in
every matter concerning the child.

3. In this section «child» means a person under the age
of 18 years.

29. Education
1. Everyone has the right

a. to a basic education, including adult basic educa-
tion; and

b. to further education, which the state, through rea-
sonable measures, must make progressively avail-
able and accessible.

2. Everyone has the right to receive education in the of-
ficial language or languages of their choice in public
educational institutions where that education is reasona-
bly practicable. In order to ensure the effective access
to, and implementation of, this right, the state must
consider all reasonable educational alternatives, includ-
ing single medium institutions, taking into account
a. equity;
b. practicability; and
c. the need to redress the results of past racially dis-

criminatory laws and practices.
3. Everyone has the right to establish and maintain,

at their own expense, independent educational in-
stitutions that

a. do not discriminate on the basis of race;
b. are registered with the state; and
c. maintain standards that are not inferior to stand-

ards at comparable public educational institutions.
4. Subsection (3) does not preclude state subsidies for in-

dependent educational institutions.

30. Language and culture
Everyone has the right to use the language and to partici-

pate in the cultural life of their choice, but no one exercising
these rights may do so in a manner inconsistent with any pro-
vision of the Bill of Rights.

31. Cultural, religious and linguistic communities
1. Persons belonging to a cultural, religious or linguistic

community may not be denied the right, with other
members of that community
a. to enjoy their culture, practise their religion and use

their language; and
b. to form, join and maintain cultural, religious and

linguistic associations and other organs of civil
society.

2. The rights in subsection (1) may not be exercised
in a manner inconsistent with any provision of the
Bill of Rights.

32. Access to information
1. Everyone has the right of access to

a. any information held by the state; and
b. any information that is held by another person and

that is required for the exercise or protection of any
rights.

2. National legislation must be enacted to give effect
to this right, and may provide for reasonable meas-
ures to alleviate the administrative and financial
burden on the state.
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33. Just administrative action
1. Everyone has the right to administrative action that is

lawful, reasonable and procedurally fair.
2. Everyone whose rights have been adversely affected by

administrative action has the right to be given written
reasons.

3. National legislation must be enacted to give effect to
these rights, and must
a. provide for the review of administrative action by

a court or, where appropriate, an independent and
impartial tribunal;

b. impose a duty on the state to give effect to the
rights in subsections (1) and (2); and

c. promote an efficient administration.

34. Access to courts
Everyone has the right to have any dispute that can be re-

solved by the application of law decided in a fair public hea-
ring before a court or, where appropriate, another independent
and impartial tribunal or forum.

35. Arrested, detained and accused persons
1. Everyone who is arrested for allegedly committing an

offence has the right
a. to remain silent;
b. to be informed promptly

i. of the right to remain silent; and
ii. of the consequences of not remaining silent;

c. not to be compelled to make any confession or ad-
mission that could be used in evidence against that
person;

d. to be brought before a court as soon as reasona-
bly possible, but not later than
i. 48 hours after the arrest; or
ii. the end of the first court day after the expiry

of the 48 hours, if the 48 hours expire out-
side ordinary court hours or on a day which
is not an ordinary court day;

e. at the first court appearance after being arrested,
to be charged or to be informed of the reason for
the detention to continue, or to be released; and

f. to be released from detention if the interests of
justice permit, subject to reasonable conditions.

2. Everyone who is detained, including every sentenced
prisoner, has the right
a. to be informed promptly of the reason for being de-

tained;
b. to choose, and to consult with, a legal practition-

er, and to be informed of this right promptly;
c. to have a legal practitioner assigned to the detained

person by the state and at state expense, if substan-
tial injustice would otherwise result, and to be
informed of this right promptly;

d. to challenge the lawfulness of the detention in
person before a court and, if the detention is un-
lawful, to be released;

e. to conditions of detention that are consistent with
human dignity, including at least exercise and the
provision, at state expense, of adequate accommo-
dation, nutrition, reading material and medical
treatment; and

f. to communicate with, and be visited by, that person’s
i. spouse or partner;
ii. next of kin;
iii. chosen religious counsellor; and
iv. chosen medical practitioner.

3. Every accused person has a right to a fair trial, which
includes the right

a. to be informed of the charge with sufficient detail
to answer it;

b. to have adequate time and facilities to prepare a
defence;

c. to a public trial before an ordinary court;
d. to have their trial begin and conclude without un-

reasonable delay;
e. to be present when being tried;
f. to choose, and be represented by, a legal practition-

er, and to be informed of this right promptly;
g. to have a legal practitioner assigned to the accused

person by the state and at state expense, if substan-
tial injustice would otherwise result, and to be
informed of this right promptly;

h. to be presumed innocent, to remain silent, and not
to testify during the proceedings;

i. to adduce and challenge evidence;
j. not to be compelled to give self-incriminating ev-

idence;
k. to be tried in a language that the accused person

understands or, if that is not practicable, to have
the proceedings interpreted in that language;

l. not to be convicted for an act or omission that was
not an offence under either national or international
law at the time it was committed or omitted;

m. not to be tried for an offence in respect of an act
or omission for which that person has previously
been either acquitted or convicted;

n. to the benefit of the least severe of the prescribed
punishments if the prescribed punishment for the
offence has been changed between the time that the
offence was committed and the time of sentencing;
and

o. of appeal to, or review by, a higher court.
4. Whenever this section requires information to be giv-

en to a person, that information must be given in a lan-
guage that the person understands.

5. Evidence obtained in a manner that violates any right
in the Bill of Rights must be excluded if the admission
of that evidence would render the trial unfair or other-
wise be detrimental to the administration of justice.

36. Limitation of rights
1. The rights in the Bill of Rights may be limited only in

terms of law of general application to the extent that
the limitation is reasonable and justifiable in an open
and democratic society based on human dignity, equality
and freedom, taking into account all relevant factors,
including
a. the nature of the right;
b. the importance of the purpose of the limitation;
c. the nature and extent of the limitation;
d. the relation between the limitation and its purpose;

and
e. less restrictive means to achieve the purpose.

2. Except as provided in subsection (1) or in any other
provision of the Constitution, no law may limit any right
entrenched in the Bill of Rights.

37. States of emergency
1. A state of emergency may be declared only in terms

of an Act of Parliament, and only when
a. the life of the nation is threatened by war, inva-

sion, general insurrection, disorder, natural disas-
ter or other public emergency; and

b. the declaration is necessary to restore peace and
order.

2. A declaration of a state of emergency, and any legis-



245Boletín de Documentación, n.o  27 / Septiembre-Diciembre 2006|C|E|P|C|

lation enacted or other action taken in consequence of
that declaration, may be effective only
a. prospectively; and
b. for no more than 21 days from the date of the dec-

laration, unless the National Assembly resolves to
extend the declaration. The Assembly may extend
a declaration of a state of emergency for no more
than three months at a time. The first extension of
the state of emergency must be by a resolution
adopted with a supporting vote of a majority of the
members of the Assembly. Any subsequent exten-
sion must be by a resolution adopted with a sup-
porting vote of at least 60 per cent of the members
of the Assembly. A resolution in terms of this
paragraph may be adopted only following a pub-
lic debate in the Assembly.

3. Any competent court may decide on the validity of
a. a declaration of a state of emergency;
b. any extension of a declaration of a state of emer-

gency; or
c. any legislation enacted, or other action taken, in

consequence of a declaration of a state of emer-
gency.

4. Any legislation enacted in consequence of a dec-
laration of a state of emergency may derogate from
the Bill of Rights only to the extent that

a. the derogation is strictly required by the emergen-
cy; and

b. the legislation
i. is consistent with the Republic’s obligations

under international law applicable to states of
emergency;

ii. conforms to subsection (5); and
iii. is published in the national Government Ga-

zette as soon as reasonably possible after
being enacted.

5. No Act of Parliament that authorises a declaration of
a state of emergency, and no legislation enacted or other
action taken in consequence of a declaration, may per-
mit or authorise
a. indemnifying the state, or any person, in respect

of any unlawful act;
b. any derogation from this section; or
c. any derogation from a section mentioned in col-

umn 1 of the Table of Non-Derogable Rights, to
the extent indicated opposite that section in column
3 of the Table.

Table of Non-Derogable Rights

6. Whenever anyone is detained without trial in conse-
quence of a derogation of rights resulting from a dec-
laration of a state of emergency, the following condi-
tions must be observed:
a. An adult family member or friend of the detainee

must be contacted as soon as reasonably possible,
and informed that the person has been detained.

b. A notice must be published in the national Govern-
ment Gazette within five days of the person being
detained, stating the detainee’s name and place of
detention and referring to the emergency measure
in terms of which that person has been detained.

c. The detainee must be allowed to choose, and be
visited at any reasonable time by, a medical prac-
titioner.

d. The detainee must be allowed to choose, and be vis-
ited at any reasonable time by, a legal representative.

e. A court must review the detention as soon as rea-
sonably possible, but no later than 10 days after
the date the person was detained, and the court
must release the detainee unless it is necessary to
continue the detention to restore peace and order.

f. A detainee who is not released in terms of a review
under paragraph (e), or who is not released in terms
of a review under this paragraph, may apply to a
court for a further review of the detention at any
time after 10 days have passed since the previous
review, and the court must release the detainee
unless it is still necessary to continue the deten-
tion to restore peace and order.

g. The detainee must be allowed to appear in person
before any court considering the detention, to be
represented by a legal practitioner at those hear-
ings, and to make representations against contin-
ued detention.

h. The state must present written reasons to the court
to justify the continued detention of the detainee,
and must give a copy of those reasons to the de-
tainee at least two days before the court reviews
the detention.

7. If a court releases a detainee, that person may not
be detained again on the same grounds unless the
state first shows a court good cause for re-detain-
ing that person.

8. Subsections (6) and (7) do not apply to persons who
are not South African citizens and who are detained
in consequence of an international armed conflict. In-
stead, the state must comply with the standards bind-
ing on the Republic under international humanitar-
ian law in respect of the detention of such persons.

38. Enforcement of rights
Anyone listed in this section has the right to approach a

competent court, alleging that a right in the Bill of Rights has
been infringed or threatened, and the court may grant appro-
priate relief, including a declaration of rights. The persons who
may approach a court are -

a. anyone acting in their own interest;
b. anyone acting on behalf of another person who cannot

act in their own name;
c. anyone acting as a member of, or in the interest of, a

group or class of persons;
d. anyone acting in the public interest; and
e. an association acting in the interest of its members.

39. Interpretation of Bill of Rights
1. When interpreting the Bill of Rights, a court, tribunal or

forum
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a. must promote the values that underlie an open and
democratic society based on human dignity, equal-
ity and freedom;

b. must consider international law; and
c. may consider foreign law.

2. When interpreting any legislation, and when develop-
ing the common law or customary law, every court,
tribunal or forum must promote the spirit, purport and
objects of the Bill of Rights.

3. The Bill of Rights does not deny the existence of any other
rights or freedoms that are recognised or conferred by
common law, customary law or legislation, to the extent
that they are consistent with the Bill.

1. See Sch 6 item 23 (1).
2. Sub-s. (1) deemed to read as set out in item 23 (2) (a) of

Sch 6 until the legislation envisaged in sub-s. (2) is en-
acted. See Sch 6 item 23 (1) for enactment provisions and
item 23 (3) for lapsing provisions.

3. Sub-ss. (1) and (2) deemed to read as set out in item 23
(2) (b) of Sch 6 until the legislation envisaged in sub-s.
(3) is enacted. See Sch 6 item 23 (1) for enactment pro-
visions and item 23 (3) for lapsing provisions.

VI.2. Legislación43

No. 205 of 1993: Regulation of Gatherings Act, 1993.
Government Gazette. 28 January 1994 No. 132

No. 22 of 1994: Restitution of Land Rights Act, 1994.
Government Gazette 25 November 1994 No. 2011

No. 54 of 1994: Human Rights Commission Act, 1994.
Government Gazette 7 December 1994 No. 2095

No. 34 of 1995: Promotion of National Unity and Recon-
ciliation Act, 1995.
Government Gazette 26 July 1995 No. 1111

No. 84 of 1995: Restitution of Land Rights Amendment Act,
1995
Government Gazette 6 October 1995 No. 1545.

No. 87 of 1995: Promotion of National Unity and Recon-
ciliation Amendment Act, 1995.
Government Gazette  16 October 1995 No. 1616.

No. 3 of 1996: Land Reform (Labour Tenants) Act, 1996.
Government Gazette 22 March 1996 No. 486

No. 27 of 1996: National Education Policy Act, 1996.
Government Gazette 24 April 1996 No. 697

No. 78 Of 1996: Land Restitution And Reform Laws Amend-
ment Act, 1996.
Government Gazette 20 November 1996 No. 1878

No. 84 Of 1996: South African Schools Act, 1996.
Government Gazette 15 November 1996 No. 1867

No. 18 of 1997: Promotion of National Unity and Reconcilia-
tion Amendment Act, 1997
Government Gazette 27 June 1997 No. 18105

No. 33 of 1997: Abolition of Corporal Punishment Act. 1997.
Government Gazette 5 September 1997 No. 1164

No. 84 of 1997: Promotion of National Unity and Reconcilia-
tion Second Amendment Act, 1997.
Government Gazette 10 December 1997 No. 1640

No. 19 of 1998: Prevention Of Illegal Eviction from Unlaw-
ful Occupation of Land Act, 1998
Government Gazette  5 june 1998 No. 18964

No. 55 of 1998: Employment Equity Act, 1998
Government Gazette 19 october 1998 No. 19370

No. 18 of 1999: Land Restitution and Reform Laws Amend-
ment Act, 1999.
Government Gazette 23 april 1999 No. 1998

No. 48 of 1999: Education Laws Amendment Act, 1999
Government Gazette 24 November 1999 No. 22653

No. 4 of 2000: Promotion of Equality and Prevention of Un-
fair Discrimination Act, 2000.
Government Gazette 9 february 2000 No. 20876

No. 11 of 2000: Land Affairs General Amendment Act, 2000.
Government Gazette 24 march 2000 No. 21028

No. 53 of 2000: Education Laws Amendment Act, 2000
Government Gazette 22 November 2000 No. 21783

No. 51 of 2001: Land Affairs General Amendment Act, 2001
Government Gazette 5 December 2001 No. 22894

No. 57 of 2001: Education Laws Amendment Act, 2001
Government Gazette 5 December 2001 No. 22895

No. 19 of 2002: Commission for the Promotion and Protec-
tion of the Rights of Cultural, Religious and Linguistic Com-
munities Act, 2002.
Government Gazette 30 July 2002 No. 23676

No. 50 of 2002: Education Laws Amendment Act, 2002.
Government Gazette  28 November 2002 No. 24113

No. 23 of 2003: Promotion of National Unity and Reconcilia-
tion Amendment Act, 2003.
Government Gazette 7 October 2003 No. 25544

No. 48 of 2003: Restitution of Land Rights Amendment Act,
2003.
Government Gazette 4 February 2004 No. 25972

No. 1 of 2004: Education Laws Amendment Act, 2004.
Government Gazette 26 April 2004 No. 26292

No. 11 of 2004: Communal Land Rights Act, 2004.
Government Gazette 20 July 2004 No. 26590

No. 24 of 2005: Education Laws Amendment Act, 2005.
Government Gazette 26 January 2006 No. 28426

NO. 22 OF 1994: RESTITUTION OF LAND
RIGHTS ACT, 1994.

It is hereby notifiee that the President has assented to the fol-
lowing Act, which is hereby published for general information:

43 Las normas que aparecen en negrita se reproducen íntegra-
mente.
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ACT

To provide for the restitution of rights in land in respect of
which persons or communities were dispossessed under or for
the purpose of furthering the objects of any racially based dis-
criminatory law; to establish a Commission on Restitution of
Land Rights and a Land Claims Court; and to provide for
matters connected therewith.

WHEREAS the Constitution of the Republic of South Af-
rica, 1993 (Act No. 200 of 1993), provides for the restitution
of a right in land to a person or community dispossessed un-
der or for the purpose of furthering the objects of any racially
based discriminatory law;

AND WHEREAS legislation for this purpose is to be de-
signed to promote the protection and advancement of persons,
groups or categories of persons disadvantaged by unfair dis-
crimination, in order to promote their full and equal enjoyment
of rights in land:

(Afrikaans text signed by the President.)
(Assented to 17 November 1994.)
NOW THEREFORE BE IT ENACTED by the Parliament

of the Republic of South Africa, as follows:-

CHAPTER I

Introductory Provisions

Definitions
1. In this Act, unless the context indicates otherwise-

(i) «claim» means any application lodged with
the Commission in terms of this Act; (iii)

(ii) «claimant» includes a community; (iv)
(iii) «Commission» means the Commission on

Restitution of Land Rights established by
section 4; (ix)

(iv) «community» means any group of persons
whose rights in land are derived from shared
rules determining access to land held in com-
mon by such group, and includes part of any
such group; (v)

(v) «Court» means the Land Claims Court estab-
lished by section 22; (vii)

(vi) «direct descendant» of a person includes the
spouse or partner in a customary union of
such person whether or not such customary
union has been registered; (ii)

(vii) «Minister» means the Minister of Land Af-
fairs or an officer in his or her department
designated by him or her; (x)

(viii) «person» includes a community or part there-
of; (xii)

(ix) «prescribed» means prescribed by or under
this Act; (xiv)

(x) «public land» means all land owned by any
organ of state as defined in section 233 of the
Constitution, and includes land owned by a
local authority, the Land Bank and any insti-
tution in which the State is the majority or
controlling shareholder; (xi)

(xi) «right in land» means any right in land wheth-
er registered or unregistered, and may include
the interest of a labour tenant and sharecrop-
per, a customary law interest, the interest of
a beneficiary under a trust arrangement and
beneficial occupation for a continuous peri-
od of not less than 10 years prior to the dis-
possession in question; (xiii)

(xii) «Supreme Court» means the Supreme Court

of South Africa referred to in section 101 of
the Constitution; (viii)

(xiii) «the rules» means the rules made under sections
16 and 32; (i)

(xiv) «this Act» includes the rules and the regulations
made under section 40. (vi)

Enforcement of claim for restitution
2. (1) A person shall be entitled to enforce restitution of

a right in land if-
(a) he or she is a person or community contemplated

in section 121(2) of the Constitution or a direct
descendant of such a person; and

(b) the claim for such restitution is lodged within three
years after a date fixed by the Minister by notice
in the Gazette.

(2) The date contemplated in subsection (1), shall be
a date not earlier than the earliest of the dates con-
templated in section 43.

(3) The date contemplated in section 121(2)(a) of the
Constitution is 19 June 1913.

Claims against nominees
3. Subject to the provisions of this Act a person shall be

entitled to claim title in land if such claimant or his,
her or its antecedent-
(a) was prevented from obtaining or retaining title to

the claimed land because of a law which would
have been inconsistent with the prohibition of ra-
cial discrimination contained in section 8(2) of the
Constitution had that subsection been in operation
at the relevant time; and

(b) proves that the registered owner of the land holds
title as a result of a transaction between such reg-
istered owner or his, her or its antecedents and the
claimant or his, her or its antecedents, in terms of
which such registered owner or his, her or its an-
tecedents held the land on behalf of the claimant
or his, her or its antecedents.

CHAPTER II

Commission on Restitution of Land Rights

Establishment of Commission on Restitution of Land Rights
4. (1) There is hereby established a commission to be

known as the Commission on Restitution of Land
Rights.

(2) The Commission shall have a head office and such
other offices, with such areas of jurisdiction, as
the Minister may determine.

(3) The Commission shall consist of a Chief Land
Claims Commissioner appointed by the Minister,
after inviting nominations from the general pub-
lic, a Deputy Land Claims Commissioner similarly
appointed and as many regional land claims com-
missioners as may be appointed by

(4) The Chief Land Claims Commissioner, the Dep-
uty Land Claims Commissioner and a regional
land claims commissioner, shall-
(a) be fit and proper persons to hold such offic-

es;
(b) be South African citizens; and
(c) have skills and knowledge relevant to the

work of the Commission or such legal knowl-
edge or qualifications as the Minister may
deem necessary.
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(5) The Minister may terminate any appointment
made under subsection (3)-

(a) if he or she is satisfied that such appointed
person no longer complies with the require-
ments of subsection (4); or

(b) if the appointed person requests the Minister
in writing to terminate the appointment.

Meetings of Commission
5. (1) The Commission shall meet at least three times

each year.
(2) Meetings of the Commission shall be held at the

time and place determined by the Chief Land
Claims Commissioner.

(3) The majority of the members of the Commission
shall form a quorum for a meeting of the Com-
mission.

(4) The decision of the majority of the members of
the Commission present at any meeting thereof
shall be a decision of the Commission: Provided
that, in the event of an equality of votes, the Chief
Land Claims Commissioner shall have a casting
vote in addition to his or her deliberative vote.

General functions of Commission
6. (1) The Commission shall, at a meeting or through the

Chief Land Claims Commissioner, a regional land
claims commissioner or a person designated by
any such commissioner-
(a) subject to the provisions of section 2, receive

and acknowledge receipt of all claims for the
restitution of rights in land lodged with it in
terms of this Act;

(b) take reasonable Steps to ensure that claim-
ants are assisted in the preparation and sub-
mission of claims;

(c) advise claimants of the progress of their
claims at regular intervals and upon reason-
able request;

(d) subject to the provisions of section 14, re-
port to the Court on the terms of settlement
in respect of successfully mediated claims;

(e) define any issues which may still be in dis-
pute between the claimants and other inter-
ested parties with a view to expediting the
hearing of claims by the Court; at regular in-
tervals, take appropriate steps to make pub-
lic information regarding the persons entitled
to claim restitution of rights in land in terms
of section 121 of the Constitution, the limi-
tations imposed by section 2, and the man-
ner in which claims may be lodged with the
Commission.

(2) The Commission may, at a meeting or through the
Chief Land Claims Commissioner, a regional land
claims commissioner or a person designated by
any such commissioner-
(a) monitor and make recommendations con-

cerning the implementation of orders made
by the Court under section 35;

(b) Minister regarding the most appropriate form
of alternative relief, if any, for those claim-
ants who do not qualify for the restitution of
rights in land in terms of this Act;

(c) refer questions of law and interpretation to
the Court;

(d) ensure that priority is given to claims which
affect a substantial number of persons, or

persons who have suffered substantial loss-
es as a result of dispossession or persons with
particularly pressing needs;

(e) generally, do anything necessarily connect-
ed with or reasonably incidental to the ex-
peditious finalisation of claims. Delegation
of powers and performance of functions

7. (1) The Commission may delegate any power con-
ferred upon it by or under this Act to a subcom-
mittee of the Commission or to a member of the
Commission or to a person contemplated in sec-
tion 8 or 9 subject to such directions or conditions
as the Commission may give or determine from
time to time: Provided that the powers referred to
in section 6(2)(b), (c) and (d) may not be delegat-
ed.

(2) The Chief Land Claims Commissioner may del-
egate any power conferred upon him or her by or
under this Act except the power of delegation to
the Deputy Land Claims Commissioner or any re-
gional land claims commissioner, either general-
ly or with regard to a specific claim.

(3) If the Chief Land Claims Commissioner is absent
or unable to perform any or all of his or her func-
tions, the Deputy Land Claims Commissioner shall
act in his or her stead and whilst the Deputy Land
Claims Commissioner so acts, he or she shall
perform all the functions of the Chief Land Claims
Commissioner.

(4) A regional land claims commissioner may, instead
of performing any function in any particular case,
refer the matter to the Commission for the Com-
mission to perform such function at a meeting
contemplated in section 5.

Performance of administrative work of Commission
8. (1) The administrative work incidental to the perform-

ance of the functions of the Commission shall be
performed by officers appointed in terms of the pro-
visions of section 15(3)(a) of the Public Service
Act, 1994 (Proclamation No. 103 of 1994), and des-
ignated in general or for a specific purpose by the
Minister after consultation with the Commission.

(2) In making a designation in terms of subsection (1),
the Minister and the Commission shall seek to
ensure that the staff of the Commission shall be
broadly representative of the South African pop-
ulation.

(3) Designated officers shall perform their functions
under the control and supervision of the Chief
Land Claims Commissioner or regional land
claims commissioner,, as the case may be.

Appointment of persons to assist Commission on ad hoc basis
9. (1) The Chief Land Claims Commissioner may from

time to time-
(a) appoint one or more persons with particular

knowledge or specific expertise relevant to
the achievement of the Commission’s objects
to advise the Commission regarding any
matter connected with the performance of its
functions;

(b) appoint one or more persons with specific
expertise in relation to dispute resolution to
facilitate meetings of interested parties,
mediate and settle disputes, and report to the
Commission in writing on the outcome of
such negotiations;
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(c) request any government department, provin-
cial administration, local authority or person
in the service of the State, a province or lo-
cal authority who has particular knowledge
or specific expertise to advise the Commis-
sion regarding any matter connected with the
performance of its functions.

(2) A person appointed in terms of subsection (1) who
is not in the full-time service of the State may,
from moneys appropriated by Parliament for this
purpose, be paid such remuneration and allowanc-
es in respect of the services performed by him or
her as may be determined by the Minister in con-
sultation with the Minister of Finance.

Lodgement of claims
10. (1) Any person or the representative of any commu-

nity who is of the opinion that he or she or the
community which he or she represents is entitled
to claim restitution of a right in land as contem-
plated in section 121 of the Constitution, may
lodge such claim, which shall include a descrip-
tion of the land in question and the nature of the
right being claimed, on the form prescribed for this
purpose by the Chief Land Claims Commission-
er under section 16.

(2) The Commission shall make claim forms availa-
ble at all its offices.

(3) If a claim is lodged on behalf of a community the
basis on which it is contended that the person
submitting the form represents such community,
shall be declared in full and any appropriate res-
olution or document supporting such contention
shall accompany the form at the time of lodge-
ment: Provided that the regional land claims com-
missioner having jurisdiction in respect of the land
in question may permit such resolution or docu-
ment to be lodged at a later stage.

Procedure after lodgement of claim
11. (1) If the regional land claims commissioner having

jurisdiction is satisfied that(
(a) the claim has been lodged in the prescribed

manner;
(b) the claim is not precluded by the provisions

of section 2(l);
(c) the claim is not frivolous or vexatious; and
(d) no order has been made by the Court in terms

of section 35 in respect of rights relating to
that land, he or she shall cause notice of the
claim to be published in the Gazette and shall
take steps to make it known in the district
in which the land in question is situated.

(2) The regional land claims commissioner concerned
may, on such conditions as he or she may deter-
mine, condone the fact that a claim has not been
lodged in the prescribed manner.

(3) A frivolous or vexatious claim may be dismissed
bv the regional land claims commissioner con-
cerned.

(4) If the regional land claims commissioner decides
that the criteria set out in paragraphs (a), (b), (c)
and (d) of subsection (1) have not been met, he
or she shall advise the claimant accordingly, and
of the reasons for such decision.

(5) If an order has been made by the Court as con-
templated in section 35 the claimant may, subject
to the provisions of section 2(l), make application

to the Court for permission to lodge a claim in re-
spect of that land.

(6) Immediately after publishing the notice referred
to in subsection (1), the regional land claims com-
missioner shall-
(a) advise any other party which, in his or her

opinion, might have an interest in the claim;
and

(b) direct the relevant Registrar, as contemplated
in section 102 of the Deeds Registries Act,
1937 (Act No. 47 of 1937), for the area in
which the land in question is situated to note
in his or her records the fact that a claim for
restitution of a right in the land has been
instituted in terms of this Act.

(7) Once a notice has been published in respect of any
land and a temporary note has been made in the
records as contemplated in subsection (6)(b)-
(a) no person may in an improper manner ob-

struct the passage of the claim;
(b) no claimant who was resident on the land in

question at the date of commencement of this
Act may be evicted from the said land with-
out the written authority of the Chief Land
Claims Commissioner;

(c) no person shall in any manner whatsoever
remove or cause to be removed, destroy or
cause to be destroyed or damage or cause to
be damaged, any improvements upon the
land without the written authority of the
Chief Land Claims Commissioner;

(d) no claimant or other person may enter upon
and occupy the land without the permission
of the owner or lawful occupier.

(8) The regional land claims commissioner may, at
any time after the publication of a notice contem-
plated in subsection (1), if he or she has reason
to believe that any improvement on the land is
likely to be removed, damaged or destroyed or that
any person resident on such land may be adversely
affected as a result of the publication of such
notice, authorise any person contemplated in sec-
tion 8 or 9 to enter upon such land for the pur-
pose of drawing up an inventory of any assets on
the land, a list of persons employed or resident on
the land, or a report on the agricultural condition
of the land and of any excavations, mining or
prospecting thereon.

Commission’s power of investigation
12. (1) The Commission may, through a member of the

Commission or any person authorised thereto in
writing, in order to carry out its functions-
(a) conduct an investigation;
(b) demand from any person including any gov-

ernment department such particulars, docu-
ments and information as may be necessary
in connection with any investigation;

(c) by notice in writing, addressed and delivered
by a member of the staff of the Commission
or a sheriff to any person, direct such per-
son, in relation to an investigation, to appear
before a member of the Commission at a
time and place mentioned in such notice and
to produce to such member all documents or
objects in the possession or custody or un-
der the control of such person and which are
relevant to that investigation.
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(2) Any person directed to produce documents or ob-
jects in terms of subsection (1)(c) shall not be
compelled to produce any document or object
which could be used in evidence against him or
her in a criminal trial.

(3) If a claimant is not able to provide all the infor-
mation necessary for the adequate submission or
investigation of a claim, the regional land claims
commissioner concerned shall direct an officer
contemplated in section 8 to take all reasonable
steps to have this information made available.

(4) If at any stage during the course of an investiga-
tion by the Commission, the Chief Land Claims
Commissioner is of the opinion that the resourc-
es of the Commission or the Court would be more
effectively utilised if all claims for restitution in
respect of the land, or area or township in ques-
tion, were to be investigated at the same time, he
or she shall cause to be published in the Gazette
and in such other manner as he or she deems ap-
propriate, a notice advising potential claimants of
his or her decision and inviting them, subject to
the provisions of section 2(l), to lodge claims
within a period specified in such notice.

(5) No claim in respect of a matter contemplated in
subsection (4) shall be lodged after the expiry of
the period specified in the said notice: Provided
that the Commission may allow a claimant on
good cause shown, to lodge a claim after the ex-
piry of such period, but not later than three years
after the date fixed in terms of section 2(1)(b).

Mediation
13. (1) If at any stage during the course of the Commis-

sion’s investigation it becomes evident that-
(a) there are two or more competing claims to

a particular right in land;
(b) in the case of a community claim, there are

competing groups within the claimant com-
munity making resolution of the claim dif-
ficult; (c) where the land which is subject to
the claim is not state-owned land, the own-
er or holder of rights in such land is opposed
to the claim; or

(d) there is any other issue which might usefully
be resolved through mediation and negotia-
tion, the Chief Land Claims Commissioner
may direct the parties concerned to attempt
to settle their dispute through a process of
mediation and negotiation.

(2) (a) A direction contemplated in subsection (1)
shall be made in a written notice specifying
the time when and the place where such proc-
ess is to start.

(b) The Chief Land Claims Commissioner shall
appoint a mediator to chair the first meeting
between the parties: Provided that the par-
ties may at any time during the course of
mediation or negotiation by agreement ap-
point another person to mediate the dispute.

(3) A person appointed by the Chief Land Claims
Commissioner in terms of subsection (2)(b) shall
either be an officer contemplated in section 8 who
is a fit and proper person to conduct such a process
of mediation and negotiation or an independent
mediator contemplated in section 9(l)(b).

(4) All discussions taking place and all disclosures and
submissions made during the mediation process

shall be privileged, unless the parties agree to the
contrary.

Referral of claims to Court
14. (1) If upon completion of an investigation by the

Commission-
(a) the parties to any dispute arising from the

claim agree in writing that it is not possible
to settle the claim by mediation and negoti-
ation;

(b) the regional land claims commissioner cer-
tifies that it is not feasible to resolve any dis-
pute arising from such claim by mediation
and negotiation;

(c) the parties to any dispute arising from such
claim reach agreement as to how the claim
should be finalised and the regional land
claims commissioner is satisfied that such
agreement is appropriate; or

(d) the regional land claims commissioner is of
the opinion that the claim is ready for hear-
ing by the Court, the Chief Land Claims
Commissioner shall certify accordingly and
refer the matter to the Court.

(2) Any claim referred to the Court as a result of a
situation contemplated in subsection (1)(a), (b) or
(d) shall be accompanied by a document-
(a) setting out the results of the Commission’s

investigation into the merits of the claim;
(b) reporting on the failure of any party to ac-

cede to mediation;
(c) containing a list of the parties who ought to

have the right to make representations to the
Court in respect of the claim; and

(d) setting out the Commission’s recommenda-
tion as to the most appropriate manner in
which the claim can be resolved.

(3) A referral made as a result of an agreement con-
templated in subsection (1)(c) shall be accompa-
nied by a document setting out the results of the
Commission’s investigation into the merits of the
claim and a copy of the relevant deed of settle-
ment together with a request signed by the par-
ties concerned and endorsed by the Chief Land
Claims Commissioner requesting that such agree-
ment be made an order of Court.

(4) If the Chief Land Claims Commissioner is not sat-
isfied that a settlement referred to in subsection
(1)(c) is appropriate, he or she shall refer the
matter to the Court for a hearing in accordance
with subsection (1)(d).

(5) Any interested party shall be entitled, upon pay-
ment of the prescribed fee, to copies of the doc-
uments contemplated in this section, including the
submissions of other interested parties in relation
to any matter contemplated in this section.

(6) The Court shall not make any order in terms of
section 35 unless the Commission has, in respect
of the claim in question, acted in accordance with
the provisions of this section.

(7) If a claim has not been referred to the Court within
nine months from the date of its lodgement, the
regional land claims commissioner concerned shall
report in writing to the Commission, giving the
reasons for the delay.

Certificate of feasibility
15. (1) Upon referral of a claim contemplated in sec-
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tion 121(2) of the Constitution to the Court in
terms of section 14, the Chief Land Claims Com-
missioner shall request the Minister to certify
whether-
(a) in the case of land contemplated in section

123(1)(a) of the Constitution, restoration of
the right in question is feasible;

(b) in the case of land contemplated in section
123(l)(b) of the Constitution, acquisition of
the right in question is feasible.

(2) Upon referral of a claim for an order contemplated
in section 123(3)(a) of the Constitution to the
Court in terms of section 14, the Chief Land
Claims Commissioner shall request the Minister
to certify whether it is feasible to designate alter-
native state-owned land.

(3) If the Minister certifies under subsection (1) that
restoration or acquisition is not feasible, the Chief
Land Claims Commissioner shall forthwith request
the Minister to certify whether it is feasible to
designate alternative state-owned land.

(4) When submitting a request contemplated in sub-
sections (1), (2) or (3), the Chief Land Claims
Commissioner shall advise the Minister as to
whether or not restoration, acquisition or desig-
nation is feasible in the case in question.

(5) All interested parties shall be given the opportu-
nity to make submissions to the Minister on the
question of feasibility.

(6) In considering whether restoration or acquisition
by the State is feasible in terms of subsection (1),
the Minister shall, in addition to any other factor,
take into account-
(a) whether the zoning of the land in question

has since the dispossession been altered and
whether the land has been transformed to
such an extent that it is not practicable to
restore the right in question;

(b) any relevant urban development plan;
(c) any other matter which makes the restoration

or acquisition of the right in question unfea-
sible; and

(d) any physical or inherent defect in the land
which may cause it to be hazardous for hu-
man habitation.

(7) In considering whether designation of alternative
state-owned land is feasible in terms of subsec-
tions (2) and (3), the Minister shall, in addition
to any other factor, take into account-
(a) what land is owned by the State, in particu-

lar land which is situated in the area in which
the dispossession took place; and

(b) the suitability of such land to meet the needs
of the claimant.

(8) Nothing in this section shall be construed to mean
that the Minister shall be required or entitled to
consider whether restoration, acquisition or des-
ignation is just or desirable.

(9) The Minister shall issue the relevant certificate of
feasibility, or refuse to do so, within 30 days of
receipt of a request, and the Chief Land Claims
Commissioner or the regional land claims com-
missioner concerned shall communicate the Min-
ister’s decision to every person affected by it.

(10) The decision of the Minister shall be subject to re-
view by the Court, the hearing of which review
may, at the discretion of the Court, be conducted
at the same time as the hearing of the claim in

question.
(11) The decision of the Minister in respect of the is-

sue of a certificate of feasibility, and the reasons
for such decision, shall be public documents.

(12) If the Minister certifies in terms of subsection (2)
or (3) that it is feasible to designate alternative state-
owned land he or she may make such designation
at the same time or at any time thereafter.

Rules regarding procedure of Commission
16. (1) After consultation with the Minister, the Chief

Land Claims Commissioner may make rules re-
garding-
(a) any matter which, in terms of this Chapter,

is required or permitted to be prescribed;
(b) the filing of claims;
(c) any steps which may be taken to give pub-

lic notice of claims and notice to persons
who have an interest in any matter under in-
vestigation by the Commission;

(d) the giving of notice to parties to attend a
meeting for the purpose of mediating or
negotiating the settlement of disputes;

(e) the giving of notice to parties and public no-
tices giving notice that the Commission will
consider any related claims in respect of
specific land, a neighbourhood or township
within a stipulated period; the order of pref-
erence to be given to claims or categories of
claims in order to achieve the result contem-
plated in section 6(2)(d); and

(g) generally, with regard to any other matter
which he or she considers it necessary or
expedient to prescribe in order to achieve or
promote the objects of this Act.

(2) The generality of subsection (1) shall not be lim-
ited by the preceding sections of this Chapter.

(3) Rules made under the provisions of subsection (1)
shall be published in the Gazette.

Offences and penalties
17. Any person who-

(a) contravenes the provisions of section 11(7)(a), (b),
(c), or (d);

(b) having been directed to appear before a member
of the Commission and to produce documents or
objects in terms of section 12(l)(c), fails to appear
at the specified time and place or to produce such
documents or objects;

(c) hinders or obstructs the Commission in the per-
formance of its functions;

(d) prevents or attempts to prevent a duly authorised of-
ficer contemplated in section 8, or a person appoint-
ed in terms of section 9, from performing a function
in terms of this Act, shall be guilty of an offence and
liable on conviction to a fine or to imprisonment for
a period not exceeding three months.

Limitation of liability
18. The Commission, members of the Commission, any

person appointed under section 9 or any officer con-
templated in section 8, shall not be liable in respect of
any act or omissi on in good faith while perform-
ing a function in terms of any provision of this Act.

Expenditure of Commission
19. (1) All expenditure in connection with the perform-

ance of the Commission’s functions shall be de-
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frayed from moneys appropriated by Parliament
for such purpose.

(2) A person appointed in terms of section 4(3) who
is not in the full-time service of the State may,
from moneys appropriated by Parliament for such
purpose, be paid such remuneration and allowanc-
es in respect of services performed in connection
with the functions of the Commission, as may be
determined by the Minister in consultation with
the Minister of Finance.

Annual estimates of expenditure
20. The estimates of expenditure in respect of each financial

year shall, after being prepared by the Chief Land Claims
Commissioner or an official contemplated in section 8(l)
and designated by the Chief Land Claims Commissioner,
be submitted, not later than the first day of August of the
preceding financial year to the Director-General of Land
Affairs, who shall be the accounting officer.

Annual report
21. The Commission shall annually not later than the first day

of June submit to Parliament a report on all its activities
during the previous year, up to 31 March.

CHAPTER III

The Land Claims Court

Land Claims Court
22. (1) There shall be a court of law to be

known as the Land Claims Court which, in addi-
tion to the powers contemplated in section 123 of
the Constitution, shall have the power-
(a) to determine restitution of any right in land

in accordance with this Act;
(b) to determine compensation in terms of this

Act;
(c) in respect of a claim in terms of section 3,

to determine the person entitled to owner-
ship;

(d) to determine all other matters which require
to be determined in terms of sections 121,
122 and 123 of the Constitution.

(2) The Court shall have jurisdiction throughout the
Republic and shall have all the ancillary powers
necessary or reasonably incidental to the perform-
ance of its functions, including the power to grant
interlocutory orders and interdicts.

(3) There shall be a President of the Court, who shall
be appointed by the President of the Republic,
acting on the advice of the Judicial Service Com-
mission.

(4) The President of the Republic may, after consul-
tation with the President of the Court and the Ju-
dicial Service Commission, appoint additional
judges of the Court.

(5) The President of the Court and the additional judg-
es of the Court may be appointed for a fixed term.

(6) A judge of a provincial or local division of the Su-
preme Court may be seconded to serve as a judge
of the Court.

Qualifications of judges of Court
23. No person shall be qualified to be appointed President

of the Court or a judge of the Court unless he or she-
(a) is a South African citizen;

(b) is a fit and proper person to be a judge of the
Court; and

(c) (i) is a judge of the Supreme Court or is qual-
ified to be admitted as an advocate or attor-
ney and has, for a cumulative period of at
least ten years, practised as an advocate or
an attorney or lectured in law at a universi-
ty; or
(ii) by reason of his or her training and ex-
perience, has expertise in the fields of law
and land matters relevant to the application
of this Act and the law of the Republic. Law
of procedure and rules

24. Until such time as rules of Court are made in terms of
section 32, the rules of procedure applicable in civil
actions and applications in a provincial division of the
Supreme Court shall apply mutatis mutandis in respect
of any proceedings in the Court.

Holding of office
25. The provisions of section 104 of the Constitution with

regard to the making of an oath or solemn affirmation
and the removal or suspension of judges shall apply to
judges and assessors of the Court.

Remuneration and conditions of employment of judges
26. A judge of the Court shall receive such remuneration

and shall, subject to section 22(5), be appointed sub-
ject to such conditions of employment as may be pre-
scribed by or under the Judges’ Remuneration and
Conditions of Employment Act, 1989 (Act No. 88 of
1989), and his or her remuneration shall, subject to the
provisions of section 7(4) of the said Act, not be re-
duced during his or her continuance in office.

Appointment of assessors
27. (1) The Court shall be assisted by assessors appoint-

ed by the Minister after inviting nominations from
the general public.

(2) No person shall be appointed as an assessor of the
Court unless he or she, in the opinion of the Min-
ister, has skills and knowledge relevant to the work
of the Court: Provided that it shall not be a require-
ment of appointment that an assessor shall have
any legal qualifications.

(3) An assessor shall receive such remuneration and
be entitled to such vacation and other benefits as
may be determined by the Minister of Justice in
consultation with the Minister of Finance and the
President of the Court.

Seat and hearings of Court
28. (1) The seat or seats of the Court shall be determined

by the Minister of Justice in consultation with the
President of the Court.

(2) The Court may notwithstanding the provisions of
subsection (1) conduct hearings at any other place
in the Republic with a view to making the Court
accessible to claimants.

(3) Hearings of the Court shall be presided over by
a single judge unless the President of the Court
or in his or her absence the most senior available
judge decides to the contrary.

(4) At least one assessor shall participate at the hear-
ing of any disputed case.

(5) At every hearing, a participating assessor shall
have a vote equal to that of a judge hearing the
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matter, except in relation to questions of law: Pro-
vided that decisions in respect of the matters re-
ferred to in sections 33 and 34(6) shall be deemed
not to be questions of law: Provided further that
in the event of an equality of votes the presiding
judge shall have a casting vote in addition to his
or her deliberative vote.

Locus standi and legal representation
29. (1) Any party listed in the document referred to in sec-

tion 14(2), or any interested party in relation to
an application in terms of section 34, may appear
before the Court, either in person or represent-
ed by an advocate or attorney: Provided that the
State shall have the right to be heard in all cas-
es and that a person or community not listed in
the document referred to in section 14(2) may
apply to the Court for permission to appear be-
fore it.

(2) Where a party can not afford to pay for legal rep-
resentation itself, the Chief Land Claims Commis-
sioner may take steps to arrange legal represen-
tation for such party, either through the State legal
aid system or, if necessary, at the expense of the
Commission.

Admissibility of evidence
30. (1) The Court may admit any evidence, including oral

evidence, which it considers relevant and cogent
to the matter being heard by it, whether or not such
evidence would be admissible in any other court
of law.

(2) Without derogating from the generality of the
aforegoing subsection, it shall be competent for
any party before the Court to adduce-
(a) hearsay evidence regarding the circumstances

surrounding the dispossession of the land
right or rights in question and the rules gov-
erning the allocation and occupation of land
within the claimant community concerned at
the time of such dispossession; and

(b) expert evidence regarding the historical and
anthropological facts relevant to any partic-
ular claim.

(3) The Court shall give such weight to any evidence
adduced in terms of subsections (1) and (2) as it
deems appropriate.

Pre-trial conference
31. (1) The Court may, at its own instance or at the re-

quest of any party before it, at any stage prior to
the hearing of a matter convene a pre-trial con-
ference of the parties with a view to clarifying the
issues in dispute, identifying those issues on which
evidence will be necessary and, in general, expe-
diting a decision on the claim in question.

(2) The Court may, after the holding of such a pre-
trial conference, issue such orders and directions
as to the procedure to be followed before and dur-
ing the trial as it deems appropriate.

Rules governing procedure
32. (1) The President of the Court may make rules to gov-

ern the procedure of the Court, including rules pro-
viding for the circumstances under which oral
evidence may be submitted to the Court.

(2) The rules contemplated in subsection (1) shall be
published in the Gazette.

(3) Notwithstanding anything to the contrary in this
Act or in the rules contemplated in subsection (1)-
(a) the Court may, at any stage after a claim has

been referred to it, refer the claim back to
the Commission with directives as to mat-
ters which are to be investigated and reported
on by the Commission; and

(b) the Court may conduct any part of any pro-
ceedings on an informal or inquisitorial ba-
sis.

(4) The rules contemplated in subsection (1) shall
make provision for the expeditious hearing of an
application in terms of section 34.

Factors to be taken into account by Court
33. In considering its decision in any particular matter,

excluding the review of a decision in terms of section
15, the Court shall, in addition to the matters referred
to in sections 121, 122 and 123 of the Constitution, have
regard to the following factors:

(a) The desirability of providing for restitution
of rights in land or compensation to people
who were dispossessed of their rights in land
as a result of or in pursuance of racially
based discriminatory laws;

(b) the desirability of remedying past violations
of human rights;

(c) the requirements of equity and justice;
(d) the desirability of avoiding major social dis-

ruption;
(e) any provision which already exists, in respect

of the land in question in any matter, for that
land to be dealt with in a manner which is
designed to achieve the goals contemplated
in section 8(3)(a) of the Constitution; any
other factor which the Court may consider
relevant and consistent with the spirit and ob-
jects of the Constitution and in particular the
provisions of section 8 of the Constitution.

Ruling by Court on restoration before final determination of
claim

34. (1) Any national, provincial or local government body
may, in respect of land which is owned by it or
falls within its area of jurisdiction, make applica-
tion to the Court for an order that the land in
question or any rights in it shall not be restored
to any claimant or prospective claimant.

(2)  Notice of any such application shall be given to
the Commission, which shall investigate and sub-
mit a report to the Court on the desirability of mak-
ing an order referred to in subsection (1).

(3) Any party making an application to the Court in
terms of subsection (1) shall, at its own expense,
take such steps as the relevant regional land claims
commissioner may direct in order to bring the
application to the attention of other persons who
may have an interest therein, in order that they
may make submissions to and appear before the
Court on the hearing of the application.

(4) The regional land claims commissioner concerned
shall take such further steps as he or she deems
appropriate to bring the application to the atten-
tion of persons who may have an interest.

(5) After hearing an application contemplated in sub-
section (1), the Court may-
(a) dismiss the application; or
(b) order that when any claim in respect of the
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land in question is finally determined, the
rights in the land in question, or in part of
the land, or certain rights in the land, shall
not be restored to any claimant.

(6) The Court shall not make an order in terms of sub-
section (5)(b) unless it is satisfied that-
(a) it is in the public interest that the rights in

question should not be restored to any claim-
ant; and

(b) the public or any substantial part thereof will
suffer substantial prejudice unless an order
is made in terms of subsection (5)(b) before
the final determination of any claim.

(7) If the Court makes an order in terms of subsec-
tion (5) (b), the regional land claims commissioner
shall direct the relevant Registrar to remove any
note made in his or her records in terms of sec-
tion 11(6)(b).

(8) Any order made in terms of subsection (5)(b) shall
be binding on all claimants to the rights in ques-
tion, whether such claim is lodged before or af-
ter the making of the order.

Court orders
35. (1) A person in whose favour an order contemplated

in section 123(3)(c) of the Constitution has been
made may, instead of accepting such alternative
relief, within 30 days after the date on which the
order was made, apply in writing to the Minister
to be registered as a preferential claimant to benefit
from any State support programme for housing and
the allocation and development of rural land.

(2) The Court may in addition to the orders contem-
plated in section 123 of the Constitution-
(a) determine conditions which must be fulfilled

before a right in land can be restored or
granted to a claimant;

(b) if a claimant is required to make any pay-
ment before the right in question is restored
or granted, determine the amount to be paid
and the manner of payment, including the
time for payment;

(c) if the claimant is a community, determine the
manner in which the rights are to be held or
the compensation is to be paid or held;

(d) recommend to the Minister that a claimant
be given priority access to State resources in
the allocation and development of housing
and land in the appropriate development pro-
gramme;

(e) give any other directive as to how its orders
are to be carried out, including the setting of
time limits for the implementation of its or-
ders; make an order in respect of compen-
satory land granted at the time of the dispos-
session of the land in question;

(g) make such orders for costs as it deems just.
(3) An order contemplated in subsection (2)(c) shall

be subject to such conditions as the Court consid-
ers necessary to ensure that all the dispossessed
members of the community concerned shall have
access to the land or the compensation in ques-
tion, on a basis which is fair and non-discrimina-
tory towards any person, including a woman and
a tenant, and which ensures the accountability of
the person who holds the land or compensation on
behalf of the community to the members of such
community.

(4) The Court’s power to order the restitution of a
right in land or to grant a right in alternative state-
owned land shall include the power to adjust the
nature of the right previously held by the claim-
ant, and to determine the form of title under which
the right may be held in future.

(5) If the Court orders the State to expropriate land
or a right in land in order to restore it to a claim-
ant, the Minister shall expropriate such land or
right in accordance, mutatis mutandis, with the
provisions of the Expropriation Act, 1975 (Act No.
63 of 1975): Provided that the owner of such land
or right shall be entitled to the payment of just and
equitable compensation, determined either by
agreement or by the Court according to the prin-
ciples laid down in section 28(3) of the Consti-
tution: Provided further that the procedure to be
followed by the Court in the determination of such
compensation shall be as provided in sections 24
and 32 of this Act.

(6) In making any award of land, the Court may di-
rect that the rights of individuals to that land shall
be determined in accordance with the procedures
set out in the Distribution and Transfer of Certain
State Land Act, 1993 (Act No. 119 of 1993).

(7) An order of the Court shall have the same force
as an order of the Supreme Court for the purpos-
es of the Deeds Registries Act, 1937 (Act No. 47
o 1937).

(8) Upon making an order, the Court shall direct the
Registrar concerned to remove any temporary note
entered in his or her records in respect of the land
in terms of section 11(6)(b).

(9) Any state-owned land which is held under a lease
or similar arrangement shall be deemed to be in
the possession of the State for the purposes of
section 123(1)(a) of the Constitution: Provided
that, if the Court orders the restitution of a right
in such land, the lawful occupier thereof shall be
entitled to just and equitable compensation deter-
mined either by agreement or by the Court accord-
ing to the principles laid down in section 28(3) of
the Constitution.

(10) An interested party which is of the opinion that
an order of the Court has not been fully or time-
ously complied with may make application to the
Court for further directives or orders in that re-
gard.

Review of decisions of Commission
36. (1) Any party aggrieved by any act of or decision of

the Commission or any functionary acting or pur-
portedly acting in terms of this Act may apply to
have such act or decision reviewed by the Court.

(2) The Court shall exercise all of the Supreme
Court’s powers of review with regard to such
matters, to the exclusion of the provincial and local
divisions thereof.

Appeals from Court
37. (1) Appeals against decisions by the Court shall lie

either to the Constitutional Court or to the Appel-
late Division of the Supreme Court.

(2) The Court shall in each case determine the court
to which an appeal shall lie.

Decisions of Court a matter of public record
38. The decisions of the Court shall be a matter of public
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record on the same basis as decisions of the Supreme
Court.

CHAPTER IV

Miscellaneous Provisions

Register of public land
39. In order to facilitate the work of the Commission and

the Court, the Minister may take all necessary steps to
compile a register of public land, which register shall
be open to inspection by claimants and prospective
claimants.

Regulations
40. The Minister may make regulations regarding-

(a) any matter required or permitted to be prescribed
in terms of this Act; and

(b) generally, all matters which in his or her opinion
are necessary or expedient to be prescribed in
order to achieve the objects of this Act.

Repeal of laws, and savings
41. (1) Sections 88A up to and including 96A of the Ab-

olition of Racially Based Land Measures Act,
1991 (Act No. 108 of 1991), and the Abolition of
Racially Based Land Measures Amendment Act,
1993 (Act No. 110 of 1993), are hereby repealed.

(2) If an application was, before the commencement
of this Act, lodged with the Commission on Land
Allocation established in terms of section 89 of
the Abolition of Racially Based Land Measures
Act, 1991 (Act No. 108 of 1991), and that Com-
mission has, before the commencement of this
Act-
(a) made a recommendation in respect of such

application, such application shall on request
of any interested party; or

(b) not made any order or recommendation in
respect of such application such application
shall, subject to the provisions of subsection
(3), be deemed to have been lodged with the
Commission in accordance with the provi-
sions of section 10(l).

(3) The regional land claims commissioner having ju-
risdiction may-
(a) direct any applicant in respect of an appli-

cation referred to in subsection (2) to pro-
vide the Commission with any further infor-
mation relevant to the application; and

(b) in respect of an application referred to in sub-
section (2), waive compliance with any or all
of the procedures prescribed by or under this
Act.

Transfer duty and fees
42. (1) The Minister may direct that any transfer duty or

other fees payable by a claimant in respect of any
transfer of land or of a right in land in terms of
this Act shall be defrayed in full or in part from
money appropriated by Parliament for that pur-
pose.

(2) The Minister may, in consultation with the Min-
ister of Finance, direct that no transfer duty, stamp
duty or other fees contemplated in subsection (1)
shall be paid in respect of a particular transfer
under this Act.

Short title and commencement
43. (1) This Act shall be called the Restitution of Land

Rights Act, 1994, and shall come into operation
on a date fixed by the President by proclamation
in the Gazette.

(2) Different dates may be fixed in respect of differ-
ent Chapters of this Act.

———————

NO. 54 OF 1994: HUMAN RIGHTS
COMMISSION ACT, 1994.

It is hereby notified that the President has assented to the
following Act, which is hereby published for general informa-
tion:

ACT

To regulate matters incidental to the establishment of the
Human Rights Commission by the Constitution of the Repub-
lic of South Africa, 1993; and to provide for matters connect-
ed therewith.

(Afrikaans text signed by the President.)
(Assented to 23 November 1994.)

PREAMBLE

WHEREAS sections 115 up to and including 118 of the
Constitution of the Republic of South Africa, 1993 (Act No.
200 of 1993), provide for the establishment of a Human Rights
Commission; the appointment of the members of the Commis-
sion; the conferring of certain powers on and assignment of
certain duties and functions to the Commission; the appoint-
ment of a chief executive officer of the Commission; and the
tabling by the President in the National Assembly and the Sen-
ate of reports by the Commission;

AND WHEREAS the Constitution provides that the Human
Rights Commission shall, inter alia, be competent and obliged
to promote the observance of, respect for and the protection
of fundamental rights; to develop an awareness of fundamen-
tal rights among all people of the Republic; to make recom-
mendations to organs of state at all levels of government where
it considers such action advisable for the adoption of progres-
sive measures for the promotion of fundamental rights within
the framework of the law and the Constitution; to undertake
such studies for report on or relating to fundamental rights as
it considers advisable in the performance of its functions; to
request any organ of state to supply it with information on any
legislative or executive measures adopted by it relating to fun-
damental rights; and to investigate any alleged violation of fun-
damental rights and to assist any person adversely affected
thereby to secure redress;

AND WHEREAS the Constitution envisages further pow-
ers, duties and functions to be conferred on or assigned to the
Human Rights Commission by law, and that staff of the Com-
mission be appointed on such terms and conditions of service
as may be determined by or under an Act of Parliament;

BE IT THEREFORE ENACTED by the Parliament of the
Republic of South Africa, as follows:-
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Definitions
1. In this Act unless the context otherwise indicates-

(i) «Chairperson» means the chairperson of the
Commission referred to in section 115(1) and (5)
of the Constitution; (viii)

(ii) «Commission» means the Human Rights Com-
mission established by section 115(1) of the Con-
stitution; (iii)

(iii) «committee» means a committee established un-
der section 5; (ii)

(iv) «fundamental rights» includes the fundamental
rights contained in Chapter 3 of the Constitution;
(i)

(v) «investigation» means an investigation under
section 9; (iv)

(vi) «organ of state» includes any statutory body or
functionary; (vii)

(vii) «premises» includes land, any building or struc-
ture, or any vehicle, conveyance, ship, boat, ves-
sel, aircraft or container; (v) and

(viii) «private dwelling» means any part of any build-
ing or structure which is occupied as a residence
or any part of any building or structure or out-
door living area which is accessory to, and used
wholly or principally for, the purposes of resi-
dence. (vi)

Seat of Commission
2. (1) The seat of the Commission shall be determined

by the President.
(2) The Commission may establish such offices as it

may consider necessary to enable it to exercise its
powers and to perform its duties and functions
conferred on or assigned to it by the Constitution,
this Act or any other law.

Term of office of members of Commission
3. (1) The members of the Commission referred to in

section 115(1) of the Constitution may be appoint-
ed as full-time or part-time members and shall hold
office for such fixed term as the President may de-
termine at the time of such appointment, but not
exceeding seven years: Provided that not less than
five members are appointed on a full-time basis:
Provided further that the President shall remove
any member from office if-
(a) such removal is requested by a joint commit-

tee composed as contemplated in section
115(3)(a) of the Constitution; and

(b) such request is approved by the National As-
sembly and the Senate by a resolution adopt-
ed by a majority of at least 75 per cent of the
members present and voting at a joint meet-
ing.

(2) The President may, in consultation with the Com-
mission, appoint a part-time member as a full-time
member for the unexpired portion of the part-time
member’s term of office.

(3) Any person whose term of office as a member of
the Commission has expired, may be reappoint-
ed for one additional term.

(4) A member of the Commission may resign from
office by submitting at least three months’ writ-
ten notice thereof to Parliament, unless Parliament
by resolution allows a shorter period in a specif-
ic case. Independence and impartiality

4. (1) A member of the Commission or a member of the
staff of the Commission shall serve impartially and

independently and exercise or perform his or her
powers, duties and functions in good faith and
without fear, favour, bias or prejudice and subject
only to the Constitution and the law.

(2) No organ of state and no member or employee of
an organ of state nor any other person shall in-
terfere with, hinder or obstruct the Commission,
any member thereof or a person appointed under
section 5(1) or 16(1) or (6) in the exercise or per-
formance of its, his or her powers, duties and
functions.

(3) All organs of state shall afford the Commission
such assistance as may be reasonably required for
the protection of the independence, impartiality
and dignity of the Commission.

(4) No person shall conduct an investigation or render
assistance with regard thereto in respect of a matter
in which he or she has any pecuniary or any oth-
er interest which might preclude him or her from
exercising or performing his or her powers, du-
ties and functions in a fair, unbiased and proper
manner.

(5) If any person fails to disclose an interest contem-
plated in subsection (4) and conducts or renders
assistance with regard to an investigation, while
having an interest so contemplated in the matter
being investigated, the Commission may take such
steps as it deems necessary to ensure a fair, un-
biased and proper investigation.

Committees of Commission
5. (1) The Commission may establish one or more com-

mittees consisting of one or more members of the
Commission designated by the Commission and
one or more other persons, if any, whom the Com-
mission may appoint for that purpose and for the
period determined by it.

(2) The Commission may extend the period of an ap-
pointment made by it under subsection (1) or
withdraw such appointment during the period re-
ferred to in that subsection.

(3) The Commission shall designate a chairperson for
every committee and, if it deems it necessary, a
vice-chairperson.

(4) A committee shall, subject to the directions of the
Commission, exercise such powers and perform
such duties and functions of the Commission as
the Commission may confer on or assign to it and
follow such procedure during such exercising of
powers and performance of duties and functions
as the Commission may direct.

(5) On completion of the duties and functions assigned
to it in terms of subsection (4), a committee shall
submit a report thereon to the Commission.

(6) The Commission may at any time dissolve any
committee.

Commission may approach President or Parliament
6. The Commission may, at any time, approach either the

President or Parliament with regard to any matter re-
lating to the exercising of its powers or the perform-
ance of its duties and functions.

Powers, duties and functions of Commission
7. (1) In addition to any other powers, duties and func-

tions conferred on or assigned to it by section 116
of the Constitution, this Act or any other law, the
Commission-
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(a) shall develop and conduct information programmes to
foster public understanding of this Act, Chapter 3 of the Con-
stitution and the role and activities of the Commission;

(b) shall maintain close liaison with institutions, bodies or
authorities similar to the Commission in order to foster com-
mon policies and practices and to promote co-operation in re-
lation to the handling of complaints in cases of overlapping ju-
risdiction;

(c) may consider such recommendations, suggestions and
requests concerning fundamental rights as it may receive from
any source;

(d) shall carry out or cause to be carried out such studies
concerning fundamental rights as may be referred to it by the
President and the Commission shall include in a report referred
to in section 118 of the Constitution a report setting out the
results of each study together with such recommendations in
relation thereto as it considers appropriate;

(e) may bring proceedings in a competent court or tribu-
nal in its own name, or on behalf of a person or a group or class
of persons.

(2) All organs of state shall afford the Commission such
assistance as may be reasonably required for the effective ex-
ercising of its powers and performance of its duties and func-
tions.

Mediation, conciliation or negotiation by Commission
8. The Commission may, by mediation, conciliation or

negotiation endeavour-
(a) to resolve any dispute; or
(b) to rectify any act or omission, emanating from or con-

stituting a violation of or threat to any fundamental right.

Investigations by Commission
9. (1) Pursuant to the provisions of section 116(3) of the

Constitution the Commission may, in order to enable it to ex-
ercise its powers and perform its duties and functions-

(a) conduct or cause to be conducted any investigation that
is necessary for that purpose;

(b) through a member of the Commission, or any member
of its staff designated in writing by a member of the Commis-
sion, require from any person such particulars and information
as may be reasonably necessary in connection with any inves-
tigation;

(c) require any person by notice in writing under the hand
of a member of the Commission, addressed and delivered by
a member of its staff or a sheriff, in relation to an investiga-
tion, to appear before it at a time and place specified in such
notice and to produce to it all articles or documents in the pos-
session or custody or under the control of any such person and
which may be necessary in connection with that investigation:
Provided that such notice shall contain the reasons why such
person’s presence is needed and why any such article or doc-
ument should be produced;

(d) through a member of the Commission, administer an oath
to or take an affirmation from any person referred to in para-
graph (c), or any person present at the place referred to in par-
agraph (c), irrespective of whether or, not such person has been
required under the said paragraph (c) to appear before it, and
question him or her under oath or affirmation in connection with
any matter which may be necessary in connection with that
investigation.

(2)(a) Any person questioned under subsection (1) shall,
subject to the provisions of paragraph (b) and subsections (3)
and (4)-

(i) be competent and compelled to answer all questions put
to him or her regarding any fact or matter connected with the

investigation of the Commission notwithstanding that the

answer may incriminate him or her;
(ii) be compelled to produce to the Commission any arti-

cle or document in his or her possession or custody or under
his or her control which may be necessary in connection with
that investigation.

(b) A person referred to in paragraph (a) shall only be com-
petent and compelled to answer a question or be compelled to
produce any article or document contemplated in that paragraph
if-

(i) the Commission, after consultation with the attorney-
general who has jurisdiction, issues an order to that effect; and

(ii) the Commission is satisfied that to require such infor-
mation from such person is reasonable, necessary and justifi-
able in an open and democratic society based on freedom and
equality; and

(iii) in the Commission’s judgement, such person has re-
fused or is likely to refuse to answer a question or to produce
any article or document on the basis of his or her privilege
against self-incrimination.

(3) (a) Any incriminating answer or information obtained
or incriminating evidence directly or indirectly derived from
a questioning in terms of subsection

(1) shall not be admissible as evidence against the person
concerned in criminal proceedings in a court of law or before
any body or institution established by or under any law: Pro-
vided that incriminating evidence arising from such question-
ing shall be admissible in criminal proceedings where the person
stands trial on a charge of perjury or a charge contemplated
in section 18(b) of this Act or in section 319(3) of the Crimi-
nal Procedure Act, 1955 (Act No. 56 of 1955).

(b) Subject to the provisions of subsection (2)(a)(i), the law
regarding privilege as applicable to a witness summoned to give
evidence in a criminal case in a court of law shall apply in re-
lation to the questioning of a person in terms of subsection (1).

(4) Any person appearing before the Commission by vir-
tue of the provisions of subsection (1)(c) and (d) may be as-
sisted at such examination by an advocate or an attorney, or
both, and shall be entitled to peruse such of the documents re-
ferred to in subsection (1)(c) or minutes as are reasonably
necessary to refresh his or her memory.

(5) If it appears to the Commission during the course of an
investigation that any person is being implicated in the matter
being investigated, the Commission shall afford such person
an opportunity to be heard in connection therewith by way of
the giving of evidence or the making of submissions and such
person or his or her legal representative shall be entitled,
through the Commission, to question other witnesses, deter-
mined by the Commission, who have appeared before the Com-
mission in terms of this section.

(6) Subject to the provisions of this Act, the procedure to
be followed in conducting an investigation shall be determined
by the Commission with due regard to the circumstances of each
case.

(7) The Commission shall from time to time by notice in
the Gazette make known the particulars of the procedure which
it has determined in terms of subsection (6).

(8) The Commission may direct that any person or category
of persons or all persons the presence of whom is not desira-
ble, shall not be present at the proceedings during the investi-
gation or any part thereof.

Entering and search of premises and attachment and removal
of articles

10. (1) Any member of the Commission, or any member
of the staff of the Commission or a police officer authorised
thereto by a member of the Commission, may, subject to the
provisions of this section, for the purposes of an investigation,
enter any premises on or in which anything connected with that
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investigation is or is suspected to be.
(2) The entry and search of any premises under this sec-

tion shall be conducted with strict regard to decency and or-
der, which shall include regard to-

(a) a person’s right to respect for and protection of his or
her dignity;

(b) the right to freedom and security of the person; and
(c) the right to his or her personal privacy.
(3) A member or police officer contemplated in subsection

(1) may, subject to the provisions of this section-
(a) inspect and search the premises referred to in that sub-

section, and there make such enquiries as he or she may deem
necessary;

(b) examine any article or document found on or in the
premises;

(c) request from the owner or person in control of the
premises or from any person in whose possession or control
that article or document is, information regarding that article
or document;

(d) make copies of or take extracts from any book or doc-
ument found on or in the premises;

(e) request from any person whom he or she suspects of
having the necessary information, an explanation regarding that
article or document; attach anything on or in the premises which
in his or her opinion has a bearing on the investigation con-
cerned;

(g) if he or she wishes to retain anything on or in the premis-
es contemplated in paragraph (f) for further examination or for
safe custody, against the issue of a receipt, remove it from the
premises: Provided that any article that has been so removed,
shall be returned as soon as possible after the purpose for such
removal has been accomplished.

(4) Any person from whom information is required in terms
of subsection (3)(a), (c) and (e) may be assisted at such enquiry
by an advocate or an attorney, or both, and shall at the com-
mencement of such enquiry be so informed.

(5)(a) Subject to the provisions of subsection (6), the premis-
es referred to in subsection (1) shall only be entered by virtue
of an entry warrant issued by a magistrate, or judge of the Su-
preme Court, if it appears to such magistate or judge from in-
formation on oath that there are reasonable grounds for believ-
ing that any article or document, which has a bearing on the
investigation concerned, is in the possession or under the control
of any person or on or in any premises within such magistrate’s
or judge’s area of jurisdiction.

(b) Subject to the provisions of subsection (6), the functions
referred to in subsection (3) shall only be performed by vir-
tue of a search warrant issued by a magistrate, or judge of the
Supreme Court, if it appears to such magistrate or judge from
information on oath that there are reasonable grounds for be-
lieving that an article or document referred to in paragraph (a)
is in the possession or under the control of any person or on
or in any premises within such magistrate’s or judge’s area of
jurisdiction.

(c) A warrant issued in terms of this subsection shall au-
thorise any member of the Commission or any member of the
staff of the Commission or a police officer to perform the func-
tions referred to in subsection (3) and shall to that end authorise
such person to enter and search any premises identified in the
warrant.

(d) A warrant issued in terms of this subsection shall be
executed by day, unless the person issuing the warrant in writing
authorises the execution thereof by night at times which are
reasonable in the circumstances.

(e) A warrant issued in terms of this subsection may be
issued on any day and shall be of force, until-

(i) it is executed; or

(ii) it is cancelled by the person who issued it or, if such
person is not available, by any person with like authority; or

(iii) the expiry of one month from the day of its issue; or
(iv) the purpose for the issuing of the warrant has lapsed,

whichever may occur first.
(f) A person executing a warrant under this section shall,

at the commencement of such execution, hand the person re-
ferred to in the warrant or the owner or the person in control
of the premises, if such a person is present, a copy of the war-
rant: Provided that if such person is not present, he or she shall
affix a copy of the warrant to the premises at a prominent and
visible place.

(g) A person executing a warrant under this subsection or
an entry or search under subsection (6) shall, at the commence-
ment of such execution, identify himself or herself and if that
person requires authorisation to execute a warrant under this
section, the particulars of such authorisation shall also be fur-
nished.

(6) Subject to the provisions of subsections (2), (3), (4),
(5)(g), (7) and (8), any member of the Commission, or any
member of the staff of the Commission or a police officer upon
request by a member of the Commission, may, without an entry
and search warrant, enter and search any premises, other than
a private dwelling, for the purposes of attaching and remov-
ing, if necessary, any article or document-

(a) if the person or persons who may consent to the enter-
ing and search for and attachment and removal of an article
or document consents or consent to such entering, search, at-
tachment and removal of the article or document concerned;
or

(b) if he or she, on reasonable grounds, believes-
(i) that a warrant will be issued to him or her under sub-

section (5) if he or she applies for such warrant; and
(ii) that the delay in obtaining such a warrant would defeat

the object of the entry and search.
(7) An entry and search in terms of subsection (6) shall be

executed by day unless the execution thereof by night is jus-
tifiable and necessary.

(8)(a) A person who may lawfully under this section enter
and search any premises may use such force as may be rea-
sonably necessary to overcome any resistance against such entry
and search of the premises, including the breaking of any door
or window of such premises: Provided that such person shall
first audibly demand admission to the premises and notify the
purpose for which he or she seeks to enter and search such
premises.

(b) The proviso to paragraph (a) shall not apply where the
person concerned is on reasonable grounds of the opinion that
any article or document which is the subject of the search may
be destroyed or disposed of if the provisions of the said pro-
viso are first complied with.

(9) If during the execution of a warrant in terms of section
10(5)(b) or a search in terms of section 10(6), a person claims
that an article or document found on or in the premises con-
cerned contains privileged information and refuses the inspec-
tion or removal of such article or document, the person exe-
cuting the warrant or search shall, if he or she is of the opinion
that the article or document contains information that has a bear-
ing on the investigation and that such information is necessary
for the investigation, request the registrar of the Supreme Court
which has jurisdiction or his or her delegate, to attach and re-
move that article or document for safe custody until a court of
law has made a ruling on the question whether the informa-
tion concerned is privileged or not.

Vacancies in Commission
11. (1) A vacancy in the Commission shall occur-

(a) when a member’s term of office expires;
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(b) when a member dies;
(9) If during the execution of a warrant in terms of

section 10(5)(b) or a search in terms of section
10(6), a person claims that an article or document
found on or in the premises concerned contains
privileged information and refuses the inspection
or removal of such article or document, the per-
son executing the warrant or search shall, if he or
she is of the opinion that the article or document
contains information that has a bearing on the
investigation and that such information is neces-
sary for the investigation, request the registrar of
the Supreme Court which has jurisdiction or his
or her delegate, to attach and remove that article
or document for safe custody until a court of law
has made a ruling on the question whether the in-
formation concerned is privileged or not.

Vacancies in Commission
11. (1) A vacancy in the Commission shall occur-

(a) when a member’s term of office expires;
(b) when a member dies;
(c) when a member is removed from office in

terms of the second proviso to section 3(1);
or

(d) when a member’s resignation, submitted in
accordance with section 3(4), takes effect.

(2) A vacancy in the Commission shall-
(a) not affect the validity of the proceedings or

decisions of the Commission; and
(b) be filled as soon as practicable in accordance

with section 115(3) of the Constitution.

Meetings of Commission
12. (1) The meetings of the Commission shall be held at

the times and places determined by the Commis-
sion: Provided that the first meeting shall be held
at the time and place determined by the Minister
of Justice.

(2) If the Chairperson is absent from a meeting of the
Commission, the Deputy Chair-person referred to
in section 115(5) of the Constitution shall act as
chairperson, and if both the Chairperson and Dep-
uty Chairperson are absent from a meeting of the
Commission, the members present shall elect one
from among their number to preside at that meet-
ing.

(3) The quorum for any meeting of the Commission
shall be a majority of the total number of mem-
bers.

(4) The decision of the majority of the members of
the Commissionb present at a meeting thereof shall
be the decision of the Commission, and in the
event of an equality of votes concerning any
matter, the member presiding shall have a casting
vote in addition to his or her deliberative vote.

(5) The Commission shall determine its own proce-
dure and shall cause minutes to be kept of the pro-
ceedings.

(6) The Commission shall from time to time by no-
tice in the Gazette make known the particulars of
the procedure which it has determined in terms of
subsection (5).

Remuneration and allowances of members of Commission
13. (1) The remuneration, allowances and other terms and

conditions of office and service benefits of the full-
time and part-time members of the Commission

shall be determined by the President in consulta-
tion with the Cabinet and the Minister of Finance.

(2) The remuneration of the members of the Commis-
sion shall not be reduced during their continua-
tion in office.

(3) A part-time member of the Commission may, for
any period during which that member, with the
approval of the Commission, performs addition-
al duties and functions, be paid such additional
remuneration as may be determined by the Pres-
ident in consultation with the Cabinet and the
Minister of Finance.

Compensation for certain expenses and damage
14. (1) Subject to the provisions of subsection (2), the

Commission may, with the specific or general con-
currence of the Minister of Finance, order that the
expenses or a portion of the expenses incurred by
any person in the course of or in connection with
an investigation by the Commission, be paid from
State funds.

(2) Any person appearing before the Commission in
terms of section 9(1)(c) who is not in the public
service, shall be entitled to receive from moneys
appropriated by law for such purpose, as witness
fees, an amount equal to the amount which he or
she would have received as witness fees had he
or she been summoned to attend criminal proceed-
ings in the Supreme Court held at the place men-
tioned in the written notice in question.

(3) If a person has suffered damage in the course of
the execution of an entry or search warrant in
terms of section 10(5) (a) or (b) or an entry or
search contemplated in section 10(6), under cir-
cumstances where no person responsible for the
premises was present at the time of the causing
of the damage and the damage was caused by force
used to gain entry as contemplated in section
10(8)(a), the Commission may order that such
damage be made good from State funds.

Reports by Commission
15. (1) The Commission may, subject to the provisions

of subsection (3), in the manner it deems fit, make
known to any person any finding, point of view
or recommendation in respect of a matter inves-
tigated by it.

(2) In addition to the report contemplated in section
118 of the Constitution, the Commission shall sub-
mit to the President and Parliament quarterly re-
ports on the findings in respect of functions and
investigations of a serious nature which were per-
formed or conducted by it during that quarter:
Provided that the Commission may, at any time,
submit a report to the President and Parliament if
it deems it necessary.

(3) The findings of an investigation by the Commis-
sion shall, when it deems it fit but as soon as pos-
sible, be made available to the complainant and
any person implicated thereby. Staff, finances and
accountability

16. (1) The Commission shall at its first meeting or as
soon as practicable thereafter appoint a director
as chief executive officer of the Commission in
accordance with section 117(1) of the Constitu-
tion, who-
(a) shall, in consultation with the Public Serv-

ice Commission and the Minister of Finance
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and subject to subsection (5), appoint such
staff in accordance with section 117(1) of the
Constitution as may be reasonably necessary
to assist him or her with the work inciden-
tal to the performance by the Commission of
its functions;

(b) shall be responsible for the management of
and administrative control over the staff ap-
pointed in terms of paragraph (a), and shall
for those purposes be accountable to the
Commission;

(c) shall, subject to the Exchequer Act, 1975
(Act No. 66 of 1975)-
(i) be charged with the responsibility of ac-

counting for State money received or
paid out for or on account of the Com-
mission;

(ii) cause the necessary accounting and other
related records to be kept;

(d) may exercise the powers and shall perform
the duties and functions which the Commis-
sion may from time to time confer upon or
assign to him or her in order to achieve the
objects of the Commission, and shall for
those purposes be accountable to the Com-
mission.

(2) The records referred to in subsection (1)(c)(ii) shall
be audited by the Auditor-General.

(3) The defrayal of expenditure in connection with
matters provided for in this Act or in sections 115
up to and including 118 of the Constitution shall
be subject to-
(a) requests being received mutatis mutandis in

the form as prescribed for the budgetary
processes of departments of State; and

(b) the provisions of the Exchequer Act, 1975,
and the regulations and instructions issued
in terms thereof, as well as the Auditor-Gen-
eral Act, 1989 (Act No. 52 of 1989).

(4) The chief executive officer of the Commission
shall be appointed on such terms and conditions
and shall receive such remuneration, allowances
and other service benefits as the Commission may
determine in accordance with the regulations un-
der section 19.

(5) The other staff of the Commission shall be ap-
pointed on such terms and conditions and shall
receive such remuneration, allowances and other
service benefits as the chief executive officer may
determine in accordance with the regulations un-
der section 19.

(6) The Commission may, in consultation with the
Public Service Commission, in the exercise of its
powers or the performance of its duties and func-
tions by or under this Act, the Constitution or any
other law, for specific projects, enter into contracts
for the services of persons having technical or spe-
cialised knowledge of any matter relating to the
work of the Commission, and with the concurrence
of the Minister of Finance, determine the remu-
neration, including reimbursement for travelling,
subsistence and other expenses, of such persons.

Legal proceedings against Commission
17. (1) The Commission shall be a juristic person.

(2) The State Liability Act, 1957 (Act No. 20 of
1957), shall apply mutatis mutandis in respect of
the Commission, and in such application a refer-

ence in that Act to «the Minister of the department
concerned» shall be construed as a reference to the
Chairperson.

(3) No-
(a) member of the Commission;
(b) member of the staff of the Commission;
(c) person contemplated in section 16(6); or
(d) member of any committee, not being a mem-

ber of the Commission, shall be liable in
respect of anything reflected in any report,
finding, point of view or recommendation
made or expressed in good faith and submit-
ted to Parliament or made known in terms
of this Act or the Constitution.

Offences and penalties
18. A person who-

(a) without just cause refuses or fails to comply with
a notice under section 9(1)(c) or refuses to take
the oath or to make an affirmation at the request
of the Commission in terms of section 9(1)(d) or
refuses to answer any question put to him or her
under section 9(1)(d) or refuses or fails to furnish
particulars or information required from him or her
under that section;

(b) after having been sworn or having made an affir-
mation contemplated in section 9(1)(d), gives false
evidence before the Commission on any matter,
knowing such evidence to be false or not know-
ing or believing it to be true;

(c) wilfully interrupts the proceedings at an investi-
gation or misbehaves himself or herself in any
manner in the place where such investigation is
being held;

(d) defames the Commission or a member of the Com-
mission in his or her official capacity;

(e) in connection with any investigation does anything
which, if such investigation were proceedings in
a court of law, would have constituted contempt
of court; anticipates any findings of the Commis-
sion regarding an investigation in a manner cal-
culated to influence its proceedings or such find-
ings;

(g) does anything calculated improperly to influence
the Commission in respect of any matter being or
to be considered by the Commission in connec-
tion with an investigation;

(h) contravenes any provision of section 4(2);
(i) fails to afford the Commission the necessary as-

sistance referred to in section 4(3) or 7(2);
(j) acts contrary to the authority of an entry warrant

issued under section 10(5)(a) or a search warrant
issued under section 10(5)(b) or, without being
authorised thereto under section 10, enters or
searches any premises or attaches any article or
document or performs any act contemplated in
section 10(3), shall be guilty of an offence and
liable on conviction to a fine or to imprisonment
for a period not exceeding six months.

Regulations
19. (1) The President may, after the Commission has

made a recommendation and after consultation
with the Public Service Commission, make reg-
ulations regarding the following matters in rela-
tion to the staff of the Commission:
(a)

(i) The different categories of salaries and
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scales of salaries which shall be appli-
cable to the different categories of mem-
bers of staff;

(ii) the requirements for appointment and
the appointment, promotion, discharge
and disciplinary steps;

(iii) the recognition of appropriate qualifica-
tions and experience for the purposes of
the determination of salaries;

(iv) the procedure and manner of and crite-
ria for evaluation, and the conditions or
requirements for the purposes of promo-
tion;

(b) the powers, duties, conduct, discipline, hours
of attendance and leave of absence, includ-
ing leave gratuity, and any other condition
of service;

(c) the creation of posts on the establishment of
the Commission;

(d) the training of staff, including financial as-
sistance for such training;

(e) a code of conduct to be complied with by
staff;

(f) the provision of official transport;
(g) the conditions on which and the circumstanc-

es under which remuneration for overtime
duty, and travel, subsistence, climatic, local
and other allowances, may be paid;

(h) subject to section 17, the legal liability of any
member of staff in respect of any act done
in terms of this Act or any other law and the
legal liability emanating from the use of of-
ficial transport;

(i) the circumstances under which and the con-
ditions and manner in which a member of
staff may be found to be guilty of miscon-
duct, or to be suffering from continued ill-
health, or of incapacity to carry out his or her
duties of office efficiently;

(j) the procedure for dealing with complaints
and grievances of members of staff and the
manner in which and time when or period
wherein and person to whom documents in
connection with requests and communica-
tions of such members of staff shall be sub-
mitted;

(k) the membership or conditions of membership
of a particular pension fund and the contri-
butions to and the rights, privileges and ob-
ligations of members of staff or their depend-
ants with regard to such a pension fund;

(l) the membership or conditions of membership
of a particular medical aid scheme or med-
ical aid society and the manner in and the
conditions on which membership fees and
other moneys which are payable or owing by
or in respect of members of staff or their
dependants, to a medical aid scheme or
medical aid society, may be recovered from
the salaries of such members of staff and
paid to such medical aid scheme or medical
aid society;

(m) the contributions to and the rights, privileges
and obligations of members of staff or their
dependants with regard to such a medical aid
scheme or medical aid society;

(n) in general, any matter which is not in con-
flict with this Act or the Constitution and

which is reasonably necessary for the regu-
lation of the terms and conditions of serv-
ice of members of staff.

(2) Any regulation under this section relating to State
expenditure, shall be made in consultation with the
Minister of Finance.

Short title and commencement
20. This Act shall be called the Human Rights Commission

Act, 1994, and shall come into operation on a date fixed
by the President by proclamation in the Gazette.

——————

NO. 34 OF 1995: PROMOTION OF NATIONAL
UNITY AND RECONCILIATION ACT, 1995

It is hereby notified that the President has assented to the
following Act which is hereby published for general informa-
tion:-

ACT

To provide for the investigation and the establishment of as
complete a picture aspossible of the nature, causes and extent of
gross violations of human rights committed during the period
from 1 March 1960 to the cut-off date contemplated in the Con-
stitution, within or outside the Republic, emanating from the
conflicts of the past, and the fate or whereabouts of the victims
of such violations; the granting of amnesty to persons who make
full disclosure of all the relevant facts relating to acts associat-
ed with a political objective committed in the course of the con-
flicts of the past during the said period; affording victims an
opportunity to relate the violations they suffered; the taking of
measures aimed at the granting of reparation to, and the rehabil-
itation and the restoration of the human and civil dignity of,
victims of violations of human rights; reporting to the Nation
about such violations and victims; the making of recommenda-
tions aimed at the prevention of the commission of gross viola-
tions of human rights; and for the said purposes to provide for
the establishment of a Truth and Reconciliation Commission, a
Committee on Human Rights Violations, a Committee on Am-
nesty and a Committee on Reparation and Rehabilitation; and to
confer certain powers on, assign certain functions to and impose
certain duties upon that Commission and those Committees; and
to provide for matters connected therewith.

SINCE the Constitution of the Republic of South Africa,
1993 (Act No. 200 of 1993), provides a historic bridge between
the past of a deeply divided society characterized by strife,
conflict, untold suffering and injustice, and a future founded
on the recognition of human rights, democracy and peaceful
co-existence for all South Africans, irrespective of colour, race,
class, belief or sex;

AND SINCE it is deemed necessary to establish the truth
in relation to past events as well as the motives for and cir-
cumstances in which gross violations of human fights have
occurred, and to make the findings known in order to prevent
a repetition of such acts in future;

AND SINCE the Constitution states that the pursuit of
national unity, the well-being of all South African citizens and
peace require reconciliation between the people of South Af-
rica and the reconstruction of society;
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AND SINCE the Constitution states that there is a need for
understanding but not for vengeance, a need for reparation but
not for retaliation, a need for ubuntu but not for victimization;

AND SINCE the Constitution states that in order to advance
such reconciliation and reconstruction amnesty shall be granted
in respect of acts, omissions and offences associated with po-
litical objectives committed in the course of the conflicts of the
past;

AND SINCE the Constitution provides that Parliament shall
under the Constitution adopt a law which determines a firm cut-
off date, which shall be a date after 8 October 1990 and be-
fore the cut-off date envisaged in the Constitution, and provid-
ing for the mechanisms, criteria and procedures, including
tribunals, if any, through which such amnesty shall be dealt
with;

(English text signed by the President.)

(Assented to 19 July 1995.)

BE IT THEREFORE ENACTED by the Parliament of the
Republic of South Africa, as follows:-

CHAPTER 1

Interpretation and application

Definitions
1. (1) In this Act, unless the context otherwise indicates-

(i) «act associated with a political objective»
has the meaning ascribed thereto in sec-
tion 20(2) and (3); (ii)

(ii) «article» includes any evidence, book,
document, file, object, writing, recording
or transcribed computer printout produced
by any mechanical or electronic device or
any device by means of which informa-
tion is recorded, stored or transcribed;
(xix)

 (iii) «Commission» means the Truth and Rec-
onciliation Commission established by
section 2; (ix)

 (iv) «commissioner» means a member of the
Commission appointed in terms of section
7(2)(a); (viii)

 (v) «committee» means the Committee on
Human Rights Violations, the Committee
on Amnesty or the Committee on Repa-
ration and Rehabilitation, as the case may
be; (vii)

 (vi) «Constitution» means the Constitution of
the Republic of South Africa, 1993 (Act
No. 200 of 1993); (iv)

(vii) «cut-off date» means the latest date al-
lowed as the cut-off date in terms of the
Constitution as set out under the heading
«National Unity and Reconciliation»; (i)

(viii) «former state» means any state or terri-
tory which was established by an Act of
Parliament or by proclamation in terms of
such an Act prior to the commencement
of the Constitution and the territory of
which now forms part of the Republic;
(xvii)

(ix) «gross violation of human rights» means
the violation of human rights through-
(a) the killing, abduction, torture or se-

vere ill-treatment of any person; or
(b) any attempt, conspiracy, incitement,

instigation, command or procure-
ment to commit an act referred to in
paragraph (a), which emanated from
conflicts of the past and which was
committed during the period 1
March 1960 to the cut-off date with-
in or outside the Republic, and the
commission of which was advised,
planned, directed, commanded or or-
dered, by any person acting with a
political motive; (v)

(x) «joint committee» means a joint commit-
tee of the Houses of Parliament appoint-
ed in accordance with the Standing Orders
of Parliament for the purpose of consid-
ering matters referred to it in terms of this
Act; (iii)

(xi) «Minister» means the Minister of Justice;
(x)

(xii) «prescribe» means prescribe by regulation
made under section 40; (xviii)

(xiii) «President» means the President of the
Republic; (xi)

(xiv) «reparation» includes any form of com-
pensation, ex gratia payment, restitution,
rehabilitation or recognition; (vi)

(xv) «Republic» means the Republic of South
Africa referred to in section 1(2) of the
Constitution; (xii)

(xvi) «security forces» includes any full-time
or part-time-
(a) member or agent of the South Afri-

can Defence Force, the South Afri-
can Police, the National Intelligence
Service, the Bureau of State Secu-
rity, the Department of Correction-
al Services, or any of their organs;

b) member or agent of a defence force,
police force, intelligence agency or
prison service of any former state,
or any of their organs; (xvi)

(xvii) «State» means the State of the Republic;
(xiv)

(xviii) «subcommittee» means any subcommit-
tee established by the Commission in
terms of section 5(c); (xv)

(xix) «victims» includes-
(a) persons who, individually or togeth-

er with one or more persons, suf-
fered harm in the form of physical
or mental injury, emotional suffer-
ing, pecuniary loss or a substantial
impairment of human rights-
(i) as a result of a gross violation of

human rights; or
(ii) as a result of an act associated

with a political objective for
which amnesty has been grant-
ed;

(b) persons who, individually or togeth-
er with one or more persons, suf-
fered harm in the form of physical
or mental injury, emotional suffer-
ing, pecuniary loss or a substantial
impairment of human rights, as a
result of such person intervening to
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assist persons contemplated in par-
agraph (a) who were in distress or
to prevent victimization of such
persons; and

(c) such relatives or dependants of vic-
tims as may be prescribed. (xiii)

(2) For the purposes of sections 10(1), (2) and (3) and
II and Chapters 6 and 7 «Commission» shall be
construed as including a reference to «committee»
or subcommittee», as the case may be, and «Chair-
person», «Vice-Chairperson» or commissioner»
shall be construed as including a reference to the
chairperson, vice-chairperson or a member of a
committee or subcommittee, as the case may be.

CHAPTER 2

Truth and Reconciliation Commission

Establishment and seat of Truth and Reconciliation Commis-
sion

2. (1) There is hereby established a juristic person to be
known as the Truth and Reconciliation Commis-
sion.

(2) The seat of the Commission shall be determined
by the President.

Objectives of Commission
3. (1)  The objectives of the Commission shall be to pro-

mote national unity and reconciliation in a spirit
of understanding which transcends the conflicts
and divisions of the past by-
(a) establishing as complete a picture as possi-

ble of the causes, nature and extent of the
gross violations of human rights which were
committed during the period from I March
1960 to the cut-off date, including the ante-
cedents, circumstances, factors and context
of such violations, as well as the perspectives
of the victims and the motives and perspec-
tives of the persons responsible for the com-
mission of the violations, by conducting in-
vestigations and holding hearings;

(b) facilitating the granting of amnesty to per-
sons who make full disclosure of all the rel-
evant facts relating to acts associated with a
political objective and comply with the re-
quirements of this Act;

(c) establishing and making known the fate or
whereabouts of victims and by restoring the
human and civil dignity of such victims by
granting them an opportunity to relate their
own accounts of the violations of which they
are the victims, and by recommending rep-
aration measures in respect of them;

(d) compiling a report providing as comprehen-
sive an account as possible of the activities
and findings of the Commission contemplat-
ed in paragraphs (a), (b) and (c), and which
contains recommendations of measures to
prevent the future violations of human rights.

(2) The provisions of subsection (1) shall not be in-
terpreted as limiting the power of the Commission
to investigate or make recommendations concern-
ing any matter with a view to promoting or achiev-
ing national unity and reconciliation within the
context of this Act.

(3) In order to achieve the objectives of the Commis-
sion-
(a) the Committee on Human Rights Violations,

as contemplated in Chapter 3, shall deal,
among other things, with matters pertaining
to investigations of gross violations of hu-
man rights;

(b) the Committee on Amnesty, as contemplat-
ed in Chapter 4, shall deal with matters re-
lating to amnesty;

(c) the Committee on Reparation and Rehabili-
tation, as contemplated in Chapter 5, shall
deal with matters referred to it relating to
reparations;

(d) the investigating unit referred to in section
5(d) shall perform the investigations contem-
plated in section 28(4)(a); and

(e) the subcommittees shall exercise, perform
and carry out the powers, functions and du-
ties conferred upon, assigned to or imposed
upon them by the Commission.

Functions of Commission
4. The functions of the Commission shall be to achieve

its objectives, and to that end the Commission shall-
(a) facilitate, and where necessary initiate or coordi-

nate, inquiries into-
(i) gross violations of human rights, including

violations which were part of a systematic
pattern of abuse;

(ii) the nature, causes and extent of gross vio-
lations of human rights, including the ante-
cedents, circumstances, factors, context, mo-
tives and perspectives which led to such
violations;

(iii) the identity of all persons, authorities, insti-
tutions and organisations involved in such
violations;

(iv) the question whether such violations were the
result of deliberate planning on the part of
the State or a former state or any of their
organs, or of any political organisation, lib-
eration movement or other group or individ-
ual; and

(v) accountability, political or otherwise, for any
such violation;

(b) facilitate, and initiate or coordinate, the gathering
of information and the receiving of evidence from
any person, including persons claiming to be vic-
tims of such violations or the representatives of
such victims, which establish the identity of vic-
tims of such violations, their fate or present where-
abouts and the nature and extent of the harm suf-
fered by such victims;

(c) facilitate and promote the granting of amnesty in
respect of acts associated with political objectives,
by receiving from persons desiring to make a full
disclosure of all the relevant facts relating to such
acts, applications for the granting of amnesty in
respect of such acts, and transmitting such appli-
cations to the Committee on Amnesty for its de-
cision, and by publishing decisions granting am-
nesty, in the Gazette;

(d) determine what articles have been destroyed by any
person in order to conceal violations of human rights
or acts associated with a political objective;

(e) prepare a comprehensive report which sets out its
activities and findings, based on factual and ob-
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jective information and evidence collected or re-
ceived by it or placed at its disposal;

(f) make recommendations to the President with re-
gard to-
 (i) the policy which should be followed or meas-

ures which should be taken with regard to the
granting of reparation to victims or the tak-
ing of other measures aimed at rehabilitat-
ing and restoring the human and civil dig-
nity of victims;

(ii) measures which should be taken to grant ur-
gent interim reparation to victims;

(g) make recommendations to the Minister with re-
gard to the development of a limited witness pro-
tection programme for the purposes of this Act;

(h) make recommendations to the President with re-
gard to the creation of institutions conducive to
a stable and fair society and the institutional, ad-
ministrative and legislative measures which should
be taken or introduced in order to prevent the com-
mission of violations of human rights.

Powers of Commission
5. In order to achieve its objectives and to perform its func-

tions the Commission shall have the power to-
(a) determine the seat, if any, of every committee;
(b) establish such offices as it may deem necessary

for the performance of its functions;
(c) establish subcommittees to exercise, carry out or

perform any of the powers, duties and functions
assigned to them by the Commission;

(d) conduct any investigation or hold any hearing it
may deem necessary and establish the investigat-
ing unit referred to in section 28;

(e) refer specific or general matters to, give guidance
and instructions to, orreview the decisions of, any
committee or subcommittee or the investigating
unit with regard to the exercise of its powers, the
performance of its functions and the carrying out
of its duties, the working procedures which should
be followed and the divisions which should be set
up by any committee in order to deal effectively
with the work of the committee: Provided that no
decision, or the process of arriving at such a deci-
sion, of the Committee on Amnesty regarding any
application for amnesty shall be reviewed by the
Commission; direct any committee or subcommit-
tee to make information which it has in its posses-
sion available to any other committee or subcom-
mittee;

(g) direct the submission of and receive reports or in-
terim reports from any committee or subcommit-
tee;

(h) have the administrative and incidental work con-
nected with the exercise of its powers, the execu-
tion of its duties or the performance of its func-
tions carried out by persons-
(i) employed or appointed by it;
(ii) seconded to its service by any department of

State at the request of the Commission and
after consultation with the Public Service
Commission;

(iii) appointed by it for the performance of spec-
ified tasks;

(i) in consultation with the Minister and through dip-
lomatic channels, obtain permission from the rel-
evant authority of a foreign country to receive
evidence or gather information in that country;

(j) enter into an agreement with any person, includ-
ing any department of State, in terms of which the
Commission will be authorized to make use of any
of the facilities, equipment or personnel belong-
ing to or under the control or in the employment
of such person or department;

(k) recommend to the President that steps be taken to
obtain an order declaring a person to be dead;

(l) hold meetings at any place within or outside the
Republic;

(m) on its own initiative or at the request of any in-
terested person inquire or investigate into any mat-
ter, including the disappearance of any person or
group of persons.

Certain powers shall be exercised in consultation with Minis-
ter

6. Subject to the provisions of section 45, any power re-
ferred to in section 5(5(a), (b) and (c), and, if it is to
be exercised outside the Republic, any power referred
to in sections 5(d) and (1), 10(1) and 29(1), shall be
exercised in consultation with the Minister.

Constitution of Commission
7. (1) The Commission shall consist of not fewer than

11 and not more than 17 commissioners, as may
be determined by the President in consultation
with the Cabinet.

(2) (a) The President shall appoint the commissioners
in consultation with the Cabinet.

(b) The commissioners shall be fit and proper
persons who are impartial and who do not
have a high political profile: Provided that
not more than two persons who are not South
African citizens may be appointed as com-
missioners.

(3) The President shall make the appointment of the
commissioners known by proclamation in the
Gazette.

(4) The President shall designate one of the commis-
sioners as the Chairperson, and another as the
Vice-Chairperson, of the Commission.

(5) A commissioner appointed in terms of subsection
(2)(a) shall, subject to the provisions of subsec-
tions (6) and (7), hold office for the duration of
the Commission.

(6) A commissioner may at any time resign as com-
missioner by tendering his or her resignation in
writing to the President.

(7) The President may remove a commissioner from
office on the grounds of misbehaviour, incapaci-
ty or incompetence, as determined by the joint
committee and upon receipt of an address from the
National Assembly and an address from the Sen-
ate.

(8) If any commissioner tenders his or her resignation
under subsection (6), or is removed from office
under subsection (7), or dies, the President in
consultation with the Cabinet, may fill the vacancy
by appointing a person for the unexpired portion
of the term of office of his or her predecessor or
may allow the seat vacated as a result of a resig-
nation, removal from office or death to remain
vacant.

Acting Chairperson of Commission
8. If both the Chairperson and Vice-Chairperson are ab-

sent or unable to perform their duties, the other com-
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missioners shall from among their number nominate an
Acting Chairperson for the duration of such absence or
incapacity.

Conditions of service, remuneration, allowances and other
benefits of staff of Commission

9. (1) The persons appointed or employed by the Com-
mission who are not officials of the State, shall
receive such remuneration, allowances and other
employment benefits and shall be appointed or em-
ployed on such terms and conditions and for such
periods as the Commission with the approval of
the Minister, granted in concurrence with the Min-
ister of Finance, may determine.

(2) (a) A document setting out the remuneration, allow-
ances and other conditions of employment deter-
mined by the Commission in terms of subsection
(1), shall be tabled in Parliament within 14 days
after each such determination.

(b) If Parliament disapproves of any determination,
such determination shall cease to be of force to
the extent to which it is so disapproved.

(c) If a determination ceases to be of force as con-
templated in paragraph (b)-
(i) anything done in terms of such determina-

tion up to the date on which such determi-
nation ceases to be of force shall be deemed
to have been validly done; and

(ii) any right, privilege, obligation or liability ac-
quired, accrued or incurred up to the said
date under and by virtue of such determina-
tion, shall lapse upon the said date.

Meetings, procedure at and quorum for meetings of Commis-
sion and recording of Proceedings

10. (1) A meeting of the Commission shall be held at a
time and place determined by the Chairperson of
the Commission or, in the absence or inability of
such Chairperson, by the Vice-Chairperson of the
Commission or, in the absence or inability of both
such Chairperson and Vice-Chairperson, by the
Acting Chairperson of the Commission.

(2) Subject to section 40, the Commission shall have
the power to determine the procedure for its meet-
ings, including the manner in which decisions shall
be taken.

(3) The Commission shall cause a record to be kept
of its proceedings.

(4) The quorum for the first meeting of the Commis-
sion shall be two less than the total number of the
Commission.

Principles to govern actions of Commission when dealing with
victims

11. When dealing with victims the actions of the Commis-
sion shall be guided by the following principles:
(a) Victims shall be treated with compassion and re-

spect for their dignity;
(b) victims shall be treated equally and without dis-

crimination of any kind, including race, colour,
gender, sex, sexual orientation, age, language, re-
ligion, nationality, political or other opinion, cul-
tural beliefs or practices, property, birth or fami-
ly status, ethnic or social origin or disability;

(c) procedures for dealing with applications by vic-
tims shall be expeditious, fair, inexpensive and ac-
cessible;

(d) victims shall be informed through the press and

any other medium of their rights in seeking redress
through the Commission, including information of-
(i) the role of the Commission and the scope of

its activities;
(ii) the right of victims to have their views and

submissions presented and considered at
appropriate stages of the inquiry;

(e) appropriate measures shall be taken in order to
minimize inconvenience to victims and, when nec-
essary, to protect their privacy, to ensure their safe-
ty as well as that of their families and of witnesses
testifying on their behalf, and to protect them from
intimidation;

(f) appropriate measures shall be taken to allow vic-
tims to communicate in the language of their
choice;

(g) informal mechanisms for the resolution of dis-
putes, including mediation, arbitration and any
procedure provided for by customary law and
practice shall be applied, where appropriate, to
facilitate reconciliation and redress for victims.

CHAPTER 3

Investigation of Human Rights Violations

Committee on Human Rights Violations
12. There is hereby established a committee to be known

as the Committee on Human Rights Violations, which
shall in this Chapter be referred to as the Committee.

Constitution of Committee
13. (1) The Committee shall consist of-

(a) (i) a Chairperson; and
(ii) two Vice-Chairpersons, who shall be

commissioners designated by the Com-
mission;

(b) such other commissioners as may be appoint-
ed by the Commission; and

(c) not more than three other members.
(2) The Commission shall appoint, as the members re-

ferred to in subsection (1)(c), South African citi-
zens who are fit and proper persons and broadly
representative of the South African community
and shall, when making such appointments, give
preference to persons possessing knowledge of the
content and application of human rights or of in-
vestigative or fact-finding procedures.

Powers, duties and functions of Committee
14. (1) In addition to the powers, duties and functions

conferred on, imposed upon and assigned to it in
this Act, and for the purpose of achieving the ob-
jectives of the Commission, referred to in section
3(1)(a), (c) and (d)-
(a) the Committee shall-

(i) institute the inquiries referred to in sec-
tion 4(a);

(ii) gather the information and receive the
evidence referred to in section 4(b);

(iii) determine the facts contemplated in sec-
tion 4(d);

(iv) take into account the gross violations of
human rights for which indemnity has
been granted during the period between
1 March 1960 and the date of com-
mencement of this Act or for which
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prisoners were released or had their
sentences remitted for the sake of rec-
onciliation and for the finding of peace-
ful solutions during that period;

(v) record allegations and complaints of
gross violations of human rights;

(b) the Committee may-
(i) collect or receive from any organisation,

commission or person, articles relating
to gross violations of human rights;

(ii) make recommendations to the Commis-
sion with regard to the matters referred
to in section 4(f), (g) or (h);

(iii) make information which is in its posses-
sion available to a committee referred to
in Chapter 4 or 5, a subcommittee or the
investigating unit;

(iv) submit to the Commission interim re-
ports indicating the progress made by
the Committee with its activities or with
regard to any other particular matter;

(v) exercise the powers referred to in Chap-
ters 6 and 7.

(2) The Committee shall at the conclusion of its func-
tions submit to the Commission a comprehensive
report of all its activities and findings in connec-
tion with the performance of its functions and the
carrying out of its duties in terms of this Act.

Referrals to Committee on Reparation and Rehabilitation
15. (1) When the Committee finds that a gross violation

of human rights has been committed and if the
Committee is of the opinion that a person is a
victim of such violation, it shall refer the matter
to the Committee on Reparation and Rehabilita-
tion for its consideration in terms of section 26.

(2) After a referral to the Committee on Reparation
and Rehabilitation has been made by the Commit-
tee in terms of subsection (1), it shall, at the re-
quest of the Committee on Reparation and Reha-
bilitation, furnish that Committee with all the
evidence and other information relating to the
victim concerned or conduct such further inves-
tigation or hearing as the said Committee may
require.

CHAPTER 4

Amnesty mechanisms and procedures

Committee on Amnesty
16. There is hereby established a committee to be known

as the Committee on Amnesty, which shall in this
Chapter be referred to as the Committee.

Constitution of Committee
17. (1) The Committee shall consist of a Chairperson, a

Vice-Chairperson and three other members who
are fit and proper persons, appropriately qualified,
South African citizens and broadly representative
of the South African community.

(2) The President shall appoint the Chairperson, the
Vice-Chairperson, one other person and, after
consultation with the Commission, two commis-
sioners as members of the Committee.

(3) The Chairperson of the Committee shall be-
(a) a judge as defined in section 1(1) of the Judg-

es’ Remuneration and Conditions of Employ-
ment Act, 1989 (Act No. 88 of 1989); or

(b) a judge who has been discharged from ac-
tive service in terms of section 3 of the said
Act.

(4) Any vacancies in the Committee shall be filled in
accordance with this section.

Applications for granting of amnesty
18. (1) Any person who wishes to apply for amnesty in

respect of any act, omission or offence on the
grounds that it is an act associated with a politi-
cal objective, shall within 12 months from the date
of the proclamation referred to in section 7(3), or
such extended period as may be prescribed, sub-
mit such an application to the Commission in the
prescribed form.

(2) The Committee shall give priority to applications
of persons in custody and shall prescribe meas-
ures in respect of such applications after consul-
tation with the Minister and the Minister of Cor-
rectional Services.

Committee shall consider applications for amnesty
19. (1) Upon receipt of any application for amnesty, the

Committee may return the application to the ap-
plicant and give such directions in respect of the
completion and submission of the application as
may be necessary or request the applicant to pro-
vide such further particulars as it may deem nec-
essary.

(2) The Committee shall investigate the application
and make such enquiries as it may deem neces-
sary: Provided that the provisions of section 30(2)
shall, with the necessary changes, apply in respect
of such investigation.

(3) After such investigation, the Committee may-
(a) (i) inform the applicant that the application,

judged on the particulars or further par-
ticulars contained in the application or
provided by the applicant or revealed as
a result of enquiries made by the Com-
mittee, if any, does not relate to an act
associated with a political objective;

(ii) afford the applicant the opportunity to
make a further  submission; and

(iii) decide whether the application, judged
on the particulars referred to in subpar-
agraph (i), and in such further submis-
sion, relates to such an act associated
with a political objective, and if it is
satisfied that the application does not re-
late to such an act, in the absence of the
applicant and without holding a hearing
refuse the application and inform the
applicant accordingly; or

(b) if it is satisfied that-
(i) the requirements mentioned in section

20(i) have been
 complied with;

(ii) there is no need for a hearing; and
(iii) the act, omission or offence to which the

application relates, does not constitute
a gross violation of human rights, in the
absence of the applicant and without
holding a hearing, grant amnesty and
inform the applicant accordingly.

(4) If an application has not been dealt with in terms
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of subsection (3), the Committee shall conduct a
hearing as contemplated in Chapter 6 and shall,
subject to the provisions of section 33-
(a) in the prescibed manner, notify the applicant

and any victim or person implicated, or hav-
ing an interest in the application, of the place
where and the time when the application will
be heard and considered;

(b) inform the persons referred to in paragraph
(a) of their right to be present at the hear-
ing and to testify, adduce evidence and sub-
mit any article to be taken into consideration;

(c) deal with the application in terms of section
20 or 21 by granting or refusing amnesty.

(5) (a) The Committee shall, for the purpose of con-
sidering and deciding upon an application re-
ferred to in subsection (1), have the same
powers as those conferred upon the Commis-
sion in section 5(l) and (m) and Chapters 6
and 7.

(b) Notwithstanding the provisions of section
18(1), the Committee may consider jointly
the individual applications in respect of any
particular act, omission or offence to which
such applications relate.

(6) If the act or omission which is the subject of an
application under section 18 constitutes the ground
of any claim in civil proceedings instituted against
the person who submitted that application, the
court hearing that claim may at the request of such
person, if it is satisfied that the other parties to
such proceedings have been informed of the re-
quest and afforded the opportunity to address the
court or to make further submissions in this re-
gard, suspend those proceedings pending the con-
sideration and disposal of the application.

(7) If the person who submitted an application under
section 18 is charged with any offence constitut-
ed by the act or omission to which the applica-
tion relates, or is standing trial upon a charge of
having committed such an offence, the Commit-
tee may request the appropriate authority to post-
pone the proceedings pending the consideration
and disposal of the application for amnesty.

(8) (a) Subject to the provisions of section 33, the
applications, documentation in connection
therewith, further information and evidence
obtained before and during an investigation
by the Commission, the deliberations con-
ducted in order to come to a decision or to
conduct a hearing contemplated in section
33, shall be confidential.

(b) Subject to the provisions of section 33, the
confidentiality referred to in paragraph (a)
shall lapse when the Commission decides to
release such information or when the hear-
ing commences.

Granting of amnesty and effect thereof
20. (1) If the Committee, after considering an application

for amnesty, is satisfied that-
(a) the application complies with the require-

ments of this Act;
(b) the act, omission or offence to which the ap-

plication relates is an act associated with a
political objective committed in the course
of the conflicts of the past in accordance with
the provisions of subsections (2) and (3); and

(c) the applicant has made a full disclosure of all
relevant facts, it shall grant amnesty in re-
spect of that act, omission or offence.

(2) In this Act, unless the context otherwise indicates,
«act associated with a political objective» means
any act or omission which constitutes an offence
or delict which, according to the criteria in sub-
section (3), is associated with a political objective,
and which was advised, planned, directed, com-
manded, ordered or committed within or outside
the Republic during the period I March 1960 to
the cut-off date, by-
(a) any member or supporter of a publicly

known political organisation or liberation
movement on behalf of or in support of such
organisation or movement, bona fide in fur-
therance of a political struggle waged by
such organisation or movement against the
State or any former state or another public-
ly known political organisation or liberation
movement;

(b) any employee of the State or any former state
or any member of the security forces of the
State or any former state in the course and
scope of his or her duties and within the
scope of his or her express or implied author-
ity directed against a publicly known polit-
ical organisation or liberation movement
engaged in a political struggle against the
State or a former state or against any mem-
bers or supporters of such organisation or
movement, and which was committed bona
fide with the object of countering or other-
wise resisting the said struggle;

(c) any employee of the State or any former state
or any member of the security forces of the
State or any former state in the course and
scope of his or her duties and within the
scope of his or her express or implied author-
ity directed-

(i) in the case of the State, against any
former state; or

(ii) in the case of a former state, against the
State or any other former state, whilst
engaged in a political struggle against
each other or against any employee of
the State or such former state, as the
case may be, and which was committed
bona fide with the object of countering
or otherwise resisting the said struggle;

(d) any employee or member of a publicly
known political organisation or liberation
movement in the course and scope of his or
her duties and within the scope of his or her
express or implied authority directed against
the State or any former state or any public-
ly known political organisation or liberation
movement engaged in a political struggle
against that political organisation or  liber-
ation movement or against members of the
security forces of the State or any former
state or members or supporters of such pub-
licly known political organisation or libera-
tion movement, and which was committed
bona fide in furtherance of the said struggle;

(e) any person in the performance of a coup d’
etat to take over the government of any
former state, or in any attempt thereto;
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(f) any person referred to in paragraphs (a), (b),
(c) and (d), who on reasonable grounds be-
lieved that he or she was acting in the course
and scope of his or her duties and within the
scope of his or her express or implied author-
ity;

(g) any person who associated himself or her-
self with any act or omission committed for
the purposes referred to in paragraphs (a),
(b), (c), (d), (e) and (f).

(3) Whether a particular act, omission or offence con-
templated in subsection (2) is an act associated
with a political objective, shall be decided with
reference to the following criteria:
(a) The motive of the person who committed the

act, omission or offence;
(b) the context in which the act, omission or of-

fence took place, and in particular whether
the act, omission or offence was committed
in the course of or as part of a political up-
rising, disturbance or event, or in reaction
thereto;

(c) the legal and factual nature of the act, omis-
sion or offence, including the gravity of the
act, omission or offence;

(d) the object or objective of the act, omission
or offence, and in particular whether the act,
omission or offence was primarily directed
at a political opponent or State property or
personnel or against private property or in-
dividuals;

(e) whether the act, omission or offence was
committed in the execution of an order of,
or on behalf of, or with the approval of, the
organisation, institution, liberation movement
or body of which the person who commit-
ted the act was a member, an agent or a sup-
porter; and

(f) the relationship between the act, omission or
offence and the political objective pursued,
and in particular the directness and proximity
of the relationship and the proportionality of
the act, omission or offence to the objective
pursued, but does not include any act, omis-
sion or offence committed by any person
referred to in subsection (2) who acted-

(i) for personal gain: Provided that an act,
omission or offence by any person who
acted and received money or anything
of value as an informer of the State or
a former state, political organisation or
liberation movement, shall not be ex-
cluded only on the grounds of that per-
son having received money or anything
of value for his or her information; or

(ii) out of personal malice, ill-will or spite,
directed against the victim of the acts
committed.

(4) In applying the criteria contemplated in subsec-
tion (3), the Committee shall take into account the
criteria applied in the Acts repealed by section 48.

(5) The Commission shall inform the person con-
cerned and, if possible, any victim, of the deci-
sion of the Committee to grant amnesty to such
person in respect of a specified act, omission or
offence and the Committee shall submit to the
Commission a record of the proceedings, which
may, subject to the provisions of this Act, be used

by the Commission.
(6) The Committee shall forthwith by proclamation

in the Gazette make known the full names of any
person to whom amnesty has been granted, togeth-
er with sufficient information to identify the act,
omission or offence in respect of which amnesty
has been granted.

(7) (a) No person who has been granted amnesty in
respect of an act, commission or offence shall
be criminally or civilly liable in respect of
such act, omission or offence and no body
or organisation or the State shall be liable,
and no person shall be vicariously liable, for
any such act, omission or offence.

(b) Where amnesty is granted to any person in
respect of any act, omission or offence, such
amnesty shall have no influence upon the
criminal liability of any other person contin-
gent upon the liability of the first-mentioned
person.

(c) No person, organisation or state shall be civ-
illy or vicariously liable for an act, omission
or offence committed between 1 March 1960
and the cut-off date by a person who is de-
ceased, unless amnesty could not have been
granted in terms of this Act in respect of such
an act, omission or offence.

(8) If any person-
(a) has been charged with and is standing trial

in respect of an offence constituted by the act
or omission in respect of which amnesty is
granted in terms of this section; or

 (b) has been convicted of, and is awaiting the
passing of sentence in respect of, or is in
custody for the purpose of serving a sentence
imposed in respect of, an offence constitut-
ed by the act or omission in respect of which
amnesty is so granted, the criminal proceed-
ings shall forthwith upon publication of the
proclamation referred to in subsection (6)
become void or the sentence so imposed shall
upon such publication lapse and the person
so in custody shall forthwith be released.

(9) If any person has been granted amnesty in respect
of any act or omission which formed the ground
of a civil judgment which was delivered at any
time before the granting of the amnesty, the pub-
lication of the proclamation in terms of subsec-
tion (6) shall not affect the operation of the judg-
ment in so far as it applies to that person.

(10) Where any person has been convicted of any of-
fence constituted by an act or omission associat-
ed with a political objective in respect of which
amnesty has been granted in terms of this Act, any
entry or record of the conviction shall be deemed
to be expunged from all official documents or
records and the conviction shall for all purposes,
including the application of any Act of Parliament
or any other law, be deemed not to have taken
place: Provided that the Committee may recom-
mend to the authority concerned the taking of such
measures as it may deem necessary for the pro-
tection of the safety of the public.

Refusal of amnesty and effect thereof
21. (1) If the Committee has refused any application for

amnesty, it shall as soon as practicable notify-
(a) the person who applied for amnesty;
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(b) any person who is in relation to the act, omis-
sion or offence concerned, a victim; and

(c) the Commission, in writing of its decision
and the reasons for its refusal.

(2) (a) If any criminal or civil proceedings were sus-
pended pending a decision on an application
for amnesty, and such application is refused,
the court concerned shall be notified accord-
ingly.

(b) No adverse inference shall be drawn by the
court concerned from the fact that the pro-
ceedings which were suspended pending a
decision on an application for amnesty, are
subsequently resumed.

Referrals to Committee on Reparation and Rehabilitation
22. (1) Where amnesty is granted to any person in respect

of any act, omission or offence and the Commit-
tee is of the opinion that a person is a victim in
relation to that act, omission or offence, it shall
refer the matter to the Committee on Reparation
and Rehabilitation for its consideration in terms
of section 26.

(2) Where amnesty is refused by the Committee and
if it is of the opinion that-
(a) the act, omission or offence concerned con-

stitutes a gross violation of human rights; and
(b) a person is a victim in the matter, it shall re-

fer the matter to the Committee on Repara-
tion and Rehabilitation for consideration in
terms of section 26.

CHAPTER 5

Reparation and rehabilitation of victims

Committee on Reparation and Rehabilitation
23. There is hereby established a committee to be known

as the Committee on Reparation and Rehabilitation,
which shall in this Chapter be referred to as the Com-
mittee.

Constitution of Committee
24. (1) The Committee shall consist of-

(a) a Chairperson;
(b) a Vice-Chairperson;
(c) not more than five other members; and
(d) in addition to the commissioners referred to

in subsection (2), such other commissioners
as may be appointed to the Committee by the
Commission.

(2) Commissioners designated by the Commission
shall be the Chairperson and Vice-Chairperson of
the Committee.

(3) The Commission shall for the purpose of subsec-
tion (1)(c) appoint as members of the Committee
fit and proper persons who are suitably qualified,
South African citizens and broadly representative
of the South African community.

Powers, duties and functions of Committee
25. (1) In addition to the powers, duties and functions in

his Act and for the purpose of achieving the Com-
mission’s objectives referred to in section 3(1)(c)
and (d)-
(a) the Committee shall-

(i) consider matters referred to it by-

(aa) the Commission in terms of sec-
tion 5(e);

(bb) the Committee on Human Rights
Violations in terms of section
15(1); and

(cc) the Committee on Amnesty in
terms of section 22(1);

(ii) gather the evidence referred to in sec-
tion 4(b);

(b) the Committee may-
(i) make recommendations which may in-

clude urgent interim measures as con-
templated in section 4(f)(ii), as to appro-
priate measures of reparation to victims;

(ii) make recommendations referred to in
section 4(h);

(iii) prepare and submit to the Commission
interim reports in connection with its
activities;

(iv) may exercise the powers referred to in
section 5(l) and (m) and Chapters 6 and
7.

(2) The Committee shall submit to the Commission
a final comprehensive report on its activities, find-
ings and recommendations.

Applications for reparation
26. (1) Any person who is of the opinion that he or she

has suffered harm as a result of a gross violation
of human rights may apply to the Committee for
reparation in the prescribed form.

(2) (a) The Committee shall consider an application
contemplated in subsection (1) and may ex-
ercise any of the powers conferred upon it
by section 25.

(b) In any matter referred to the Committee, and
in respect of which a finding as to whether
an act, omission or offence constitutes a
gross violation of human rights is requi-
red, the Committee shall refer the matter to
the Committee on Human Rights Violations
to deal with the matter in terms of section
14.

(3) If upon consideration of any matter or application
submitted to it under subsection (1) and any evi-
dence received or obtained by it concerning such
matter or application, the Committee is of the
opinion that the applicant is a victim, it shall,
having regard to criteria as prescribed, make rec-
ommendations as contemplated in section 25(1)
(b) (i) in an endeavour to restore the human and
civil dignity of such victim.

Parliament to consider recommendations with regard to rep-
aration of victims

27.  (1) The recommendations referred to in section 4(f)(i)
shall be considered by the President with a view
to making recommendations to Parliament and
making regulations.

(2) The recommendations referred to in subsection (1)
shall be considered by the joint committee and the
decisions of the said joint committee shall, when
approved by Parliament, be implemented by the
President by making regulations.

(3) The regulations referred to in subsection (2)-
(a) shall-

(i) determine the basis and conditions upon
which reparation shall be granted;



Boletín de Documentación, n.o  27 / Septiembre-Diciembre 2006 |C|E|P|C|270

(ii) deter-mine the authority responsible for
the application of the regulations; and

(b) may-
(i) provide for the revision and, in appro-

priate cases, the discontinuance or re-
duction of any reparation;

(ii) prohibit the cession, assignment or at-
tachment of any reparation in terms of
the regulations, or the right to any such
reparation;

(iii) determine that any reparation received
in terms of the regulations shall not form
part of the estate of the recipient should
such estate be sequestrated; and

(iv) provide for any other matter which the
President may deem fit to prescribe in
order to ensure an efficient application
of the regulations.

(4) The joint committee may also advise the President
in respect of measures that should be taken to grant
urgent interim reparation to victims.

CHAPTER 6

Investigations and hearings by Commission

Commission may establish investigating unit
28. (1) The Commission may establish an investigating

unit which shall consist of such persons, includ-
ing one or more commissioners, as may be deter-
mined by the Commission.

(2) The period of appointment of such members shall
be determined by the Commission at the time of
appointment, but such period may be extended or
curtailed by the Commission.

(3) The Commission shall appoint a commissioner as
the head of the investigating unit.

(4) (a) The investigating unit shall investigate any
matter failing within the scope of the Com-
mission’s powers, functions and duties, sub-
ject to the directions of the Commission, and
shall at the request of a committee investi-
gate any matter failing within the scope of
the powers, functions and duties of that com-
mittee, subject to the directions of the com-
mittee.

(b) The investigating unit shall in the perform-
ance of its functions follow such procedure
as may be determined by the Commission or
the committee concerned, as the case may be.

(5) Subject to section 33, no article or information ob-
tained by the investigating unit shall be made
public, and no person except a member of the
investigating unit, the Commission, the commit-
tee concerned or a member of the staff of the Com-
mission shall have access to such article or infor-
mation until such time as the Commission or the
committee determines that it may be made pub-
lic or until the commencement of any hearing in
terms of this Act which is not held behind closed
doors.

Powers of Commission with regard to investigations and hear-
ings

29. (1) The Commission may for the purposes of or in
connection with the conduct of an investigation
or the holding of a hearing, as the case may be-

(a) at any time before the commencement or in
the course of such investigation or hearing
conduct an inspection in loco;

(b) by notice in writing call upon any person
who is in possession of or has the custody
of or control over any article or other thing
which in the opinion of the Commission is
relevant to the subject matter of the inves-
tigation or hearing to produce such article or
thing to the Commission, and the Commis-
sion may inspect and, subject to subsection
(3), retain any article or other thing so pro-
duced for a reasonable time;

(c) by notice in writing call upon any person to
appear before the Commission and to give
evidence or to answer questions relevant to
the subject matter of the hearing;

(d) in accordance with section 32 seize any ar-
ticle or thing referred to in paragraph (b)
which is relevant to the subject matter of the
investigation or hearing.

(2) A notice referred to in subsection (1) shall spec-
ify the time when and the place where the person
to whom it is directed shall appear, shall be signed
by a commissioner, shall be served by a member
of the staff of the Commission or by a sheriff, by
delivering a copy thereof to the person concerned
or by leaving it at such person’s last known place
of residence or business, and shall specify the
reason why the article is to be produced or the
evidence is to be given.

(3) If the Commission is of the opinion that the pro-
duction of any article in the possesion or custo-
dy or under the control of the State, any depart-
ment of State, the Auditor-General or any
Attorney-General may adversely affect any intend-
ed or pending judicial proceedings or the conduct
of any investigation carried out with a view to the
institution of judicial proceedings, the Commis-
sion shall take steps aimed at the prevention of any
undue delay in or the disruption of such investi-
gation or proceedings.

(4) The Commission may require any person who in
compliance with a requirement in terms of this
section appears before it, to take the oath or to
make an affirmation and may through the Chair-
person or any member of the staff of the Commis-
sion administer the oath to or accept an affirma-
tion from such person.

(5) No person other than a member of the staff of the
Commission or any person required to produce any
article or to give evidence shall be entitled or be
permitted to attend any investigation conducted in
terms of this section, and the Commission may,
having due regard to the principles of openness
and transparency, declare that any article produced
or information submitted at such investigation
shall not be made public until the Commission
determines otherwise or, in the absence of such
a determination, until the article is produced at a
hearing in terms of this Act, or at any proceed-
ings in any court of law.

Procedure to be followed at investigations and hearings of
Commission, committees and subcommittees

30. (1) The Commission and any committee or subcom-
mittee shall in any investigation or hearing follow
the prescribed procedure or, if no procedure has
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been prescribed, the procedure determined by the
Commission, or, in the absence of such a deter-
mination, in the case of a committee or subcom-
mittee the procedure determined by the commit-
tee or subcommittee, as the case may be.

(2) If during any investigation by or any hearing be-
fore the Commission-
(a) any person is implicated in a manner which

may be to his detriment;
(b) the Commission contemplates making a de-

cision which may be to the detriment of a
person who has been so implicated;

(c) it appears that any person may have suffered
harm as a result of a gross violation of human
rights, the Commission shall, if such person
is available, afford him or her an opportuni-
ty to submit representations to the Commis-
sion within a specified time with regard to the
matter under consideration or to give evidence
at a hearing of the Commission.

Compellability of witnesses and inadmissibility of incriminat-
ing evidence given before Commission

31.  (1) Any person who is questioned by the Commission
in the exercise of its powers in terms of this Act,
or who has been subpoenaed to give evidence or
to produce any article at a hearing of the Commis-
sion shall, subject to the provisions of subsections
(2), (3) and (5), be compelled to produce any ar-
ticle or to answer any question put to him or her
with regard to the subject-matter of the hearing
notwithstanding the fact that the article or his or
her answer may incriminate him or her.

(2) A person referred to in subsection (1) shall only
be compelled to answer a question or to produce
an article which may incriminate him or her if the
Commission has issued an order to that effect,
after the Commission-
(a) has consulted with the attorney-general who

has jurisdiction;
(b) has satisfied itself that to require such infor-

mation from such a person is reasonable,
necessary and justifiable in an open and
democratic society based on freedom and
equality; and

(c) has satisfied itself that such a person has re-
fused or is likely to refuse to answer a ques-
tion or produce an article on the grounds that
such an answer or article might incriminate
him or her.

(3) Any incriminating answer or information obtained
or incriminating evidence directly or indirectly
derived from a questioning in terms of subsection
(1) shall not be admissible as evidence against the
person concerned in criminal proceedings in a
court of law or before any body or institution es-
tablished by or under any law: Provided that in-
criminating evidence arising from such question-
ing shall be admissible in criminal proceedings
where the person is arraigned on a charge of per-
jury or a charge contemplated in section 39(d)(ii)
of this Act or in section 319(3) of the Criminal
Procedure Act, 1955 (Act No. 56 of 1955).

(4) Subject to the provisions of this section, the law
regarding privilege as applicable to a witness sum-
moned to give evidence in a criminal case in a
court of law shall apply in relation to the ques-
tioning of a person in terms of subsection (1).

(5) Any person appearing before the Commission by
virtue of the provisions of subsection (1) shall be
entitled to peruse any article referred to in that
subsection, which was produced by him or her, as
may be reasonably necessary to refresh his or her
memory.

Entry upon premises, search for and seizure and removal of
certain articles or other things

32.  (1) Any commissioner, member of the staff of the
Commission or police officer authorized thereto
by a commissioner may on the authority of an
entry warrant, issued in terms of subsection (2),
enter upon any premises in or upon which any
article or thing-
(a) which is concerned with or is upon reason-

able grounds suspected to be  concerned with
any matter which is the subject of any inves-
tigation in terms of this Act;

(b) which contains, or is upon reasonable
grounds suspected to contain, information
with regard to any such matter, is or is upon
reasonable grounds suspected to be, and may
on the authority of a search warrant, issued
in terms of subsection (2)-
(i) inspect and search such premises and

there make such Inquiries as he or she
may deem necessary;

(ii) examine any article or thing found in or
upon such premises;

(iii) request from the person who is in con-
trol of such premises or in whose pos-
session or under whose control any ar-
ticle or thing is when it is found, or who
is upon reasonable grounds believed to
have information with regard to any ar-
ticle or thing, an explanation or infor-
mation;

(iv) make copies of or extracts from any
such article found upon or in such
premises;

(v) seize any article or thing found upon or
in such premises which he or she upon
reasonable grounds suspects to be an
article or thing mentioned in paragraph
(a) or (b);

(vi) after having issued a receipt in respect
thereof remove any article or thing
found on such premises and suspected
upon reasonable grounds to be an arti-
cle or thing mentioned in paragraph (a)
or (b), and retain such article or thing
for a reasonable period for the purpose
of further examination or, in the case of
such article, the making of copies there-
of or extracts therefrom: Provided that
any article or thing that has been so
removed, shall be returned as soon as
possible after the purpose of such re-
moval has been accomplished.

(2) An entry or search warrant referred to in subsec-
tion (1) shall be issued by a judge of the Supreme
Court or by a magistrate who has jurisdiction in
the area where the premises in question are situ-
ated, and shall only be issued if it appears to the
judge or magistrate from information on oath that
there are reasonable grounds for believing that an
article or thing mentioned in paragraph (a) or (b)
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of subsection (I) is upon or in such premises, and
shall specify which of the acts mentioned in par-
agraph (b)(i) to (vi) of that subsection may be per-
formed thereunder by the person to whom it is
issued.

(3) A warrant issued in terms this section shall be ex-
ecuted by day unless the person who issues the
warrant authorizes the execution thereof by night
at times which shall be reasonable, and any en-
try upon or search of any premises order, includ-
ing-
(a) a person’s right to, respect for and the pro-

tection of his or her dignity;
(b) the right of a person to freedom and securi-

ty; and
(c) the right of a person to his or her personal

privacy.
(4) Any person executing a warrant in terms of this

section shall immediately before commencing with
the execution-
(a) identify himself or herself to the person in

control of the premises, if such person is
present, and hand to such person a copy of
the warrant or, if such person is not present,
affix such copy to a prominent place on the
premises;

(b) supply such person at his or her request with
particulars regarding his or her authority to
execute such a warrant.

(5) (a) Any commissioner, or any member of the
staff of the Commission or police officer at
the request of a commissioner, may without
a warrant enter upon any premises, other than
a private dwelling, and search for, seize and
remove any article or thing referred to in
subsection (1)-
(i) if the person who is competent to do so

consents to such entry, search, seizure
and removal; or

(ii) if he or she upon reasonable grounds
believes that-
(aa) the required warrant will be issued

to him or her in terms of subsec-
tion (2) if he or she were to apply
for such warrant; and

(bb) the delay caused by the obtaining
of any such warrant would defeat
the object of the entry, search, sei-
zure and removal.

(b) Any entry and search in terms of paragraph
(a) shall be executed by day, unless the ex-
ecution thereof by night is justifiable and
necessary.

(6) (a) Any person who may on the authority of a
warrant issued in terms of subsection (2), or
under the provisions of subsection (5), en-
ter upon and search any premises, may use
such force as may be reasonably necessary
to overcome resistance to such entry or
search.

(b) No person may enter upon or search any
premises unless he or she has audibly de-
manded admission to the premises and has
notified the purpose of his or her entry, un-
less such person is upon reasonable grounds
of the opinion that any article or thing may
be destroyed if such admission is first de-
manded and such purpose is first notified.

(7) If during the execution of a warrant or the con-
ducting of a search in terms of this section, a
person claims that an article found on or in the
premises concerned contains privileged informa-
tion and refuses the inspection or removal of such
article, the person executing the warrant or con-
ducting the search shall, if he or she is of the
opinion that the article contains information which
is relevant to the investigation and that such in-
formation is necessary for the investigation or
hearing, request the registrar of the Supreme Court
which has jurisdiction or his or her delegate, to
seize and remove that article for safe custody until
a court of law has made a ruling on the question
whether the information concerned is privileged
or not.

(8) A warrant issued in terms of this section may be
issued on any day and shall be of force until-
(a) it is executed; or
(b) it is cancelled by the person who issued it

or, if such person is not available, by any per-
son with like authority; or

(c) the expiry of one month from the day of its
issue; or

(d) the purpose for the issuing of the warrant has
lapsed, whichever may occur first.

Hearings of Commission to be open to public
33.  (1) (a) Subject to the provisions of this section, the

hearings of the Commission shall be open to
the public.

(b) If the Commission, in any proceedings be-
fore it, is satisfied that-
(i) it would be in the interest of justice; or
(ii) there is a likelihood that harm may en-

sue to any person as a result of the pro-
ceedings being open, it may direct that
such proceedings be held behind closed
doors and that the public or any category
thereof shall not be present at such pro-
ceedings or any part thereof: Provided
that the Commission shall permit any
victim who has an interest in the pro-
ceedings concerned, to be present

(c) An application for proceedings to be held be-
hind closed doors may be brought by a per-
son referred to in paragraph (b) and such
application shall be heard behind closed
doors.

(d) The Commission may at any time review its
decision with regard to the question wheth-
er or not the proceedings shall be held be-
hind closed doors.

(2) Where the Commission under subsection (1)(b) on
any grounds referred to in that subsection directs
that the public or any category thereof shall not
be present at any proceedings or part thereof, the
Commission may, subject to the provisions of
section 20(6)-
(a) direct that no information relating to the pro-

ceedings, or any part thereof held behind
closed doors, shall be made public in any
manner;

(b) direct that no person may, in any manner,
make public any information which may
reveal the identity of any witness in the pro-
ceedings;

(c) give such directions in respect of the record
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of proceedings as may be necessary to pro-
tect the identity of any witness: Provided that
the Commission may authorize the publica-
tion of so much information as it considers
would be just and equitable.

Legal representation
34. (1) Any person questioned by an investigation unit

and any person who has been subpoenaed or called
upon to appear before the Commission is entitled
to appoint a legal representative.

(2) The Commission may, in order to expedite proceed-
ings, place reasonable limitations with regard to
the time allowed in respect of the cross-examina-
tion ofwitnesses or any address to the Commis-
sion.

(3) The Commission may appoint a legal representa-
tive to appear on behalf of the person concer-
ned if it is satisfied that the person is not fi-
nancially capable of appointing a legal repre-
sentative himself or herself, and if it is of the
opinion that it is in the interests of justice that
the person be represented by a legal representa-
tive.

(4) A person referred to in subsection (1) shall be in-
formed timeously of his or her right to be repre-
sented by a legal representative.

Limited witness protection programme
35.  (1) The Minister shall, in consultation with the Com-

mission, promote the establishment of a witness
protection programme in order to provide for the
protection and safety of witnesses in any manner
when necessary.

(2) The witness protection programme contemplated
in subsection (1) shall be prescribed by the Pres-
ident as soon as possible after the date referred to
in section 7(3).

(3) The regulations providing for a witness protection
programme shall-
(a) provide for, among others, the appointment

of a private person or the secondment of an
official or employee of any department of
State in terms of the Public Service Act, 1994
(Proclamation No. 103 of 1994), to act as the
witness protector; and

(b) be Tabled in Parliament for approval.
(4) (a) Until such time as the witness protection pro-

gramme has been established the President
may, in consultation with the Minister and
the Commission, prescribe interim measures
to be followed in order to provide for the pro-
tection and the safety of a witness: Provid-
ed that the provisions of section 185A of the
Criminal Procedure Act, 1977 (Act No. 51
of 1977), shall, with the necessary changes,
apply in the absence of such interim meas-
ures.

(b) The interim measures contemplated in par-
agraph (a) shall be Tabled in Parliament for
approval.

(5) In this section «witness» means a person who
wishes to give evidence, gives evidence or gave
evidence for the purposes of this Act and includes
any member of his or her family or household
whose safety is being threatened by any person or
group of persons, whether known to him or her
or not, as a result thereof.

CHAPTER 7

General provisions

Independence of Commission
36.  (1) The Commission, its commissioners and every

member of its staff shall function without politi-
cal or other bias or interference and shall, unless
this Act expressly otherwise provides, be inde-
pendent and separate from any party, government,
administration, or any other functionary or body
directly or indirectly representing the interests of
any such entity.

(2) To the extent that any of the personnel of the en-
tities referred to in subsection (1) may be involved
in the activities of the Commission, such person-
nel will be accountable solely to the Commission.

(3) (a) If at any stage during the course of proceed-
ings at any meeting of the Commission it ap-
pears that a commissioner has or may have
a financial or personal interest which may
cause a substantial conflict of interests in
theperformance of his or her functions as
such a commissioner, such a commissioner
shall forthwith and fully disclose the nature
of his or her interest and absent himself or
herself from that meeting so as to enable the
remaining commissioners to decide wheth-
er the commissioner should be precluded
from participating in the meeting by reason
of that interest.

(b) Such a disclosure and the decision taken by
the remaining commissioners shall be entered
on the record of the proceedings.

(4) If a commissioner fails to disclose any conflict of
interest as required by subsection (3) and is present
at a meeting of the Commission or in any man-
ner participates in the proceedings, such proceed-
ings in relation to the relevant matter shall, as soon
as such non-disclosure is discovered, be reviewed
and be varied or set aside by the Commission
without the participation of the commissioner
concerned.

(5) Every commissioner and member of a committee
shall-
(a) notwithstanding any personal opinion, pref-

erence or party affiliation, serve impartial-
ly and independently and perform his or her
duties in good faith and without fear, favour,
bias or prejudice;

(b) serve in a full-time capacity to the exclusion
of any other duty or obligation arising out
of any other employment or occupation or
the holding of another office: Provided that
the Commission may exempt a commissioner
from the provisions of this paragraph.

(6) No commissioner or member of a committee shall-
(a) by his or her membership of the Commis-

sion, association, statement, conduct or in
any other manner jeopardize his or her in-
dependence or in any other manner harm the
credibility, impartiality or integrity of the
Commission;

(b) make private use of or profit from any con-
fidential information gained as a result of his
or her membership of the Commission or a
committee; or

(c) divulge any such information to any other
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person except in the course of the perform-
ance of his or her functions as such a com-
missioner or member of a committee.

Commission to decide on disclosure of identity of applicants
and witnesses

37. Subject to the provisions of sections 20(6), 33 and 35
the Commission shall, with due regard to the purpos-
es of this Act and the objectives and functions of the
Commission, decide to what extent, if at all, the iden-
tity of any person who made an application under this
Act or gave evidence at the hearing of such application
or at any other inquiry or investigation under this Act
may be disclosed in any report of the Commission.

Confidentiality of matters and information
38. (1) Every commissioner and every member of the staff

of the Commission shall, with regard to any mat-
ter dealt with by him or her, or information which
comes to his or her knowledge in the exercise,
performance or carrying out of his or her pow-
ers, functions or duties as such a commissio-
ner or member, preserve and assist in the pres-
ervation of those matters which are confidential
in terms of the provisions of this Act or which
have been declared confidential by the Commis-
sion.

(2) (a) Every commissioner and every member of
the staff of the Commission shall, upon tak-
ing office, take an oath or make an affirma-
tion in the form specified in subsection (6).

(b) A commissioner shall take the oath or make
the affirmation referred to in paragraph (a)
before the Chairperson of the Commission
or, in the case of the Chairperson, before the
Vice-Chairperson.

(c) A member of the staff of the Commission
shall take the oath or make the affirmation
referred to in paragraph (a) before a commis-
sioner.

(3) No commissioner shall, except for the purpose of
the exercise of his or her powers, the performance
of his or her functions or the carrying out of his
or her duties or when required by a court of law
to do so, or under any law, disclose to any per-
son any information acquired by him or her as
such a commissioner or while attending any meet-
ing of the Commission.

(4) Subject to the provisions of subsection (3) and sec-
tions 20(6) and 33, no person shall disclose or
make known any information which is confiden-
tial by virtue of any provision of this Act.

(5) No person who is not authorized thereto by the
Commission shall have access to any information
which is confidential by virtue of any provision
of this Act.

(6) For the purposes of this section the oath or affir-
mation shall be in the following form:
«1, A B, hereby declare under oath/solemnly af-
firm that I understand and shall honour the obli-
gation of confidentiality imposed upon me by any
provision of the Promotion of National Unity and
Reconciliation Act, 1995, and shall not act in
contravention thereof».

Offences and penalties
39. Any person who-

(a) anticipates any finding of the Commission regard-

ing an investigation in a manner calculated to
influence its proceedings or such findings;

(b) does anything calculated improperly to influence
the Commission in respect of any matter being or
to be considered by the Commission in connec-
tion with an investigation;

(c) does anything in relation to the Commission
which, if done in relation to a court of law, would
constitute contempt of court;
(d) (i) hinders the Commission, any commis-

sioner or member of the staff of the
Commission in the exercise, perform-
ance or carrying out of its, his or her
powers, functions or duties under this
Act;

(ii) wilfully furnishes the Commission, any
such commissioner or member with any
information which is false or mislead-
ing;

(e) (i) having been subpoenaed in terms of this
Act, without sufficient cause fails to
attend at the time and place specified in
the subpoena, or fails to remain in at-
tendance until the conclusion of the
meeting in question or until excused
from further attendance by the person
presiding at that meeting, or fails to pro-
duce any article in his or her possession
or custody or under his or her control;

(ii) having been subpoenaed in terms of this
Act, without sufficient cause refuses to
be sworn or to make affirmation as a
witness or fails or refuses to answer
fully and satisfactorily to the best of his
or her knowledge and belief any ques-
tion lawfully put to him or her; fails to
perform any act as required in terms of
sections 36(6) and 38;

(g) discloses any confidential information in
contravention of any provision of this Act;

(h) destroys any article relating to or in antici-
pation of any investigation or proceedings in
terms of this Act, shall be guilty of an of-
fence and liable on conviction to a fine, or
to imprisonment for a period not exceeding
two years or to both such fine and such im-
prisonment.

Regulations
40.  (1) The President may make regulations-

(a) prescribing anything required to be pre-
scribed for the proper application of this Act;

(b) prescribing the remuneration and allowanc-
es and other benefits, if any, of commission-
ers: Provided that such remuneration shall
not be less than that of a judge of the Su-
preme Court of South Africa;

(c) determining the persons who shall for the
purposes of this Act be regarded as the de-
pendants or relatives of victims;

(d) providing, in the case of interim measures for
urgent reparation payable over a period of
time, for the revision, and, in appropriate
cases, for the discontinuance or reduction of
any reparation so paid;

(e) prohibiting the cession, attachment or assign-
ment of any such reparation so granted; de-
termining that any such reparation received
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in terms of a recommendation shall not form
part of the estate of the recipient, should such
estate be sequestrated;

(g) providing for the payment or reimbursement
of expenses incurred in respect of travel and
accommodation by persons attending any
hearing of the Commission in compliance
with a subpoena issued in terms of this Act;

(h) with regard to any matter relating to the af-
fairs of the Fund, established in terms of
section 42;

(i) with regard to any matter which the President
deems necessary or expedient to prescribe in
order to achieve the objects of this Act.

(2) Any regulation made in terms of subsection (1)
which may result in the expenditure of State
money shall be made in consultation with the
Minister and the Minister of Finance.

Liability of Commission, commissioners and members of staff
41.  (1) Subject to the provisions of subsection (2), the

State Liability Act, 1957 (Act No. 20 of 1957),
shall apply, with the necessary changes, in respect
of the Commission, a member of its staff and a
commissioner, and in such application a reference
in that Act to «the State» shall be construed as a
reference to «the Commission», and a reference
to «the Minister of the department concerned»
shall be construed as a reference to the Chairper-
son of the Commission.

(2) No-
(a) commissioner;
(b) member of the staff of the Commission; or
(c) person who performs any task on behalf of

the Commission, shall be liable in respect of
anything reflected in any report, finding,
point of view or recommendation made or
expressed in good faith and submitted or
made known in terms of this Act.

President’s Fund
42.  (1) The President may, in such manner as he or she

may deem fit, in consultation with the Minister and
the Minister of Finance, establish a Fund into
which shall be paid-
(a) all money appropriated by Parliament for the

purposes of the Fund; and
(b) all money donated or contributed to the Fund

or accruing to the Fund from any source.
(2) There shall be paid from the Fund all amounts pay-

able to victims by way of reparation in terms of
regulations made by the President.

(3) Any money of the Fund which is not required for
immediate use may be invested with a financial
institution approved by the Minister of Finance
and may be withdrawn when required.

(4) Any unexpended balance of the money of the Fund
at the end of a financial year, shall be carried
forward as a credit to the Fund for the next finan-
cial year.

(5) The administrative work, including the receipt of
money appropriated by Parliament for, or donat-
ed for the purposes of, the Fund or accruing to the
Fund from any source, and the making of pay-
ments from the Fund in compliance with a recom-
mendation in terms of this Act, shall be performed
by officers in the Public Service designated by the
Minister.

(6) The Minister shall appoint an officer designated
under subsection (5) as accounting officer in re-
spect of the Fund.

(7) The Auditor-General shall audit the Fund and all
financial statements relating thereto, and the pro-
visions of section 6 of the Auditor-General Act,
1989 (Act No. 52 of 1989), shall apply in respect
of any such audit.

Completion of report by Commission and dissolution of Com-
mission

43. (1) Subject to the provisions of subsection (2), the
Commission shall within a period of 18 months
from its constitution or the further period, not ex-
ceeding six months, as the President may deter-
mine, complete its work.

(2) The Commission shall within three months, from
the date contemplated in subsection (1), complete
its final report.

(3) The Commission shall be dissolved on a date de-
termined by the President by proclamation in the
Gazette.

Publication of final report of Commission
44. The President shall, in such manner as he or she may

deem fit, bring the final report of the Commission to
the notice of the Nation, among others, by laying such
report, within two months after having received it, upon
the Table in Parliament.

Approach to and review by joint committee of, and reports to,
Parliament

45.  (1) (a) The Commission may, at any time, approach
the joint committee with regard to any mat-
ter pertaining to the functions and powers of
the Commission.

(b) The Minister may at any time approach the
joint committee with regard to any matter
pertaining to functions and powers which
may be performed or exercised by him or her
in terms of this Act.

(c) The joint committee may at any time review
any regulation made under section 40 and
request the President to amend certain reg-
ulations or to make further regulations in
terms of that section.

(2) The Commission shall submit to Parliament half-
yearly financial reports: Provided that the Com-
mission may, at any time, submit a financial re-
port to Parliament on specific or general matters
if-
(a) it deems it necessary;
(b) it deems it in the public interest;
(c) it requires the urgent attention of, or an in-

tervention by, Parliament;
(d) it is requested to do so by the Speaker of the

National Assembly or the President of the
Senate.

Chief executive officer, secretaries, expenditure and estimates
of Commission

46.  (1) The Commission shall appoint in its service a per-
son as the chief executive officer of the Commis-
sion and four other persons as secretaries to the
Commission, the Committee on Human Rights Vi-
olations, the Committee on Amnesty and the Com-
mittee on Reparation and Rehabilitation, respec-
tively.
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(2) The chief executive officer-
(a) shall for the purposes of section 15 of the

Exchequer Act, 1975 (Act No.66 of 1975),
be the accounting officer in respect of all
State moneys received in respect of and paid
out of the account of the Commission re-
ferred to in subsection (4), and shall keep
proper accounting records of all financial
transactions of the Commission;

(b) shall carry out such duties and perform such
functions as the Commission may from time
to time impose upon or assign to him or her
in order to achieve the objectives of the
Commission.

(3) The expenses in connection with the exercise of
the powers, the performance of the functions and
the carrying out of the duties of the Commision
shall be defrayed out of money appropriated by
Parliament for that purpose.

(4) The Commission shall, in consultation with the
Minister of Finance, open an account with a bank-
ing institution, into which shall be deposited all
moneys appropriated as mentioned in subsection
(3) and from which all money required to pay for
the expenses so mentioned shall be paid.

(5) (a) The Commission shall within three months
from the date referred to in section 7(3), for
the first financial year, and thereafter in each
financial year for the following financial
year, in a format determined by the Audit
Commission established by section 2 of the
Audit Arrangements Act, 1992 (Act No. 122
of 1992), prepare the necessary estimate of
revenue and expenditure of the Commission,
which shall, after consultation with the said
Audit Commission, be submitted to the Min-
ister for his or her approval, granted in con-
currence with the Minister of Finance, for
furtherance in terms of subsection (3).

(b) The Commission shall not incur any expend-
iture which exceeds the total amount ap-
proved in terms of paragraph (a).

(6) As from the date on which the Commission is dis-
solved in terms of section 43(3) and after all the
expenses referred to in subsection (3) have been
paid, the account opened in terms of subsection
(4) shall be closed and the balance of the moneys
deposited into that account, if any, shall be trans-
ferred to the fiscus.

Consequences of dissolution
47.  (1) As from the date on which the Commission is dis-

solved in terms of section 43(3), all the funds and
property which vested in the President’s Fund im-
mediately prior to that date shall be transferred to
the Disaster Relief Fund referred to in Chapter 11
of the Fund-raising Act, 1978 (Act No. 107 of
1978), and shall vest in the Disaster Relief Fund.

(2) After the date referred to in subsection (1), all the
funds and property which would have accrued to
the President’s Fund, if the Commission had not
been dissolved, shall vest in the Disaster Relief
Fund.

(3) Any funds or property which, by trust, donation
or bequest were vested in, orwould have accrued
to, the President’s Fund, and which vest in the Dis-
aster Relief Fund in terms of subsection (1), shall
be dealt with by the board of the Disaster Relief

Fund in accordance with the conditions of such
trust, donation or bequest.

(4) As from the date referred to in subsection (1) the
liabilities incurred by the Commission or the Pres-
ident’s Fund in terms of this Act, shall pass to the
Disaster Relief Fund: Provided that such a liability
shall be defrayed only from funds or property
which vest in the Disaster Relief Fund in terms
of this section.

(5) No transfer duty, stamp duty or registration fees
shall be payable in respect of the acquisition of
any funds or property in terms of this section.

Acts repealed
48. (1) The Indemnity Act, 1990 (Act No. 35 of 1990),

the Indemnity Amendment Act, 1992 (Act No. 124
of 1992), and the Further Indemnity Act, 1992
(Act No. 151 of 1992), are hereby repealed.

(2) Any indemnity granted under the provisions of the
Indemnity Act, 1990, the Indemnity Amendment
Act, 1992, or the Further Indemnity Act, 1992,
shall remain in force notwithstanding the repeal
of those Acts.

(3) Any temporary immunity or indemnity granted
under an Act repealed in terms of subsection (1)
shall remain in force for a period of 12 months
after the date referred to in section 7(3) notwith-
standing the repeal of that Act.

Short title and commencement
49. This Act shall be called the Promotion of National Unity

and Reconciliation Act, 1995, and shall come into op-
eration on a date fixed by the President by proclama-
tion in the Gazette.

——————

NO. 87 OF 1995: PROMOTION OF NATIONAL
UNITY AND RECONCILIATION AMENDMENT

ACT, 1995.

It is hereby notified that the President has assented to the
following Actwhich is hereby published for general informa-
tion:-

GENERAL EXPLANATORY NOTE:
** ** Words between asterisks indicate omissions from

existingenactments.
<< >> Words between pointed brackets indicate insertions

in existingenactments.

ACT

To amend the Promotion of National Unity and Reconci-
liation Act, 1995, to effectimprovements in both the English
and the Afrikaans texts; and to provide formatters connected
therewith.

(English text signed by the President.)(Assented to 11 Oc-
tober 1995.)

BE IT ENACTED by the Parliament of the Republic of
South Africa, as follows:-

Amendment of section 1 of Act 34 of 1995
1. Section 1 of the Promotion of National Unity and Re-

conciliation Act, 1995(hereinafter referred to as the principal
Act), is hereby amended-
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(a) by the substitution in subsection 1 for the definition of
«prescribe»of the following definition:

«**’prescribe’** <<‘prescribed’>> means **prescribe**
<<prescribed>>by regulation made under section 40; « ;

(b) by the substitution in the Afrikaans text in subsection
1 for thedefinition of «veiligheidsmagte» of the following def-
inition:

« veiligheidsmagte’ ook <<enige heeltydse of deeltydse>>-
(a) **enige heeltydse of deeltydse** lid of agent van dieSu-

id-Afrikaanse Weermag, die Suid-Afrikaanse Polisie, dieNa-
sionale Intelligensiediens, die Buro vir Staatsveiligheid, dieDe-
partement van Korrektiewe Dienste, of enige van hul organe;

(b) **’n heeltydse of deeltydse** lid of agent van ‘n
weermag,polisiemag, intelligensie-agentskap of gevangenisdi-
ens van enigevoormalige staat, of enige van hul organe;»; and

(c) by the substitution in the Afrikaans text of subsection
(2) of thefollowing subsection:

«(2) By die toepassing van artikels 10(1), (2) en (3) en 11
enHoofstukke 6 en 7 word Kommissie uitgele ook as ‘n verw-
ysing na’komitee’ of ‘subkomitee’, na gelang van die geval, en
word’Voorsitter’, ‘Ondervoorsitter’ of ‘kommissaris’ uitgele ook
as ‘nverwysing na die voorsitter, ondervoorsitter **of** , ‘n lid
van ‘nkomitee of subkomitee, na gelang van die geval.».

Amendment of section 3 of Act 34 of 1995
2. Section 3 of the principal Act is hereby amended-
(a) by the substitution in the Afrikaans text for paragraph

(c) ofsubsection (1) of the following paragraph:
«(c) die lot of verblyfplek van **die** slagoffers vas te stel

enbekend te maak en deur die menslike en burgerlike waardig-
heidvan daardie slagoffers te herstel deur aan hulle ‘n geleen-
theidte bied om hul eie relase te gee van die skendings waar-
van hulledie slagoffers is, en deur herstelmaatreels ten opsigte
vanhulle aan te beveel.»; and

(b) by the substitution for paragraph (e) of subsection (3)
of thefollowing paragraph:

«(e) the subcommittees, <<referred to in section 5(c),>>
shallexercise, perform and carry out the powers, functions and
dutiesconferred upon, assigned to or imposed upon them by
theCommission.».

Amendment of section 4 of Act 34 of 1995
3. Section 4 of the principal Act is hereby amended by the

substitution forparagraph (g) in the Afrikaans text of the fol-
lowing paragraph:

«(g) aanbevelings aan die Minister doen met betrekking tot
dieontwikkeling van ‘n beperkte **getuiebeskermingsplan**
<<getuiebeskermingsprogram>> vir doeleindes van hierdie
Wet;».

Amendment of section 5 of Act 34 of 1995
4. Section 5 of the principal Act is hereby amended-
(a) by the substitution in the English text for paragraph (e)

of thefollowing paragraph:
«(e) refer specific or general matters to, give guidance an-

dinstructions to, or review the decisions of, any committee
**or**, subcommittee or the investigating unit with regard tothe
exercise of its powers, the performance of its functions andthe
carrying out of its duties, the working procedures whichshould
be followed and the divisions which should be set up byany
committee in order to deal effectively with the work of the-
committee: Provided that no decision, or the process ofarriv-
ing at such a decision, of the Committee on Amnestyregard-
ing any application for amnesty shall be reviewed by
theCommission;»;

(b) by the substitution for paragraph of the following para-
graph:

«(g) direct the submission of and receive reports or inter-

im reportsfrom any committee **or**, subcommittee or <<in-
vestigatingunit;>>»-,

(c) by the substitution for paragraph (i) of the following
paragraph:

«(i) in consultation with the Minister and through diplomat-
icchannels, obtain permission from the relevant authority of
aforeign country to receive evidence or gather information
in<<or from>> that country;»;

 (d) by the substitution in the Afrikaans text for paragraph
(j) of thefollowing paragraph:

«(j) ‘n ooreenkoms aan te gaan met enige persoon, met
inbegrip vanenige Staatsdepartement, ingevolge waarvan die
Kommissie bevoegsal wees om van enige **fasiliteit** <<fa-
siliteite>>, toerustingof personeel wat behoort aan of onder die
beheer van of in diediens van sodanige persoon of departement
is, gebruik te maak;»;and

(e) by the substitution for paragraph (m) of the following
paragraph:

«(m) on its own initiative or at the request of any interest-
edperson inquire or investigate into any matter <<in terms of
thisAct>>, including the disappearance of any person or group
ofpersons.».

Amendment of section 13 of Act 34 of 1995
5. Section 13 of the principal Act is hereby amended-
(a) by the substitution for paragraph (c) of subsection (1)

of thefollowing paragraph:
«(c) not more than **three** <<ten>> other members.»; and
(b) by the addition of the following subsection:
<<«(3) Any vacancies in the Committee shall be filled in

accordancewith this section.>>».

Amendment of section 14 of Act 341995
6. Section 14 of the principal Act is hereby amended-
(a) by the substitution in the Afrikaans text for subparagraph

(ii) ofparagraph (a) of subsection (1) of the following subpara-
graph:

«(ii) die inligting en getuienis bedoel in artikel 4(b)
**versamel**<<inwin>> en ontvang;»;

(b) by the substitution for subparagraph (iv) of paragraph
(b) ofsubsection (1) of the following subparagraph:

«(iv) submit to the Commission interim reports indicating
theprogress made by the Committee with its activities or with-
regard to any other particular matter <<in terms of this
Act>>;and

(c) by the substitution in the Afrikaans text for subsection
(2) of thefollowing subsection:

«(2) Die Komitee moet by die beeindiging van sy **akti-
witeite** <<werksaamhede>> ‘n omvattende verslag wat be-
sonderhede bevat van al sybedrywighede en bevindings in ver-
band met die verrigting van sywerksaamhede en die uitvoering
van sy pligte ingevolge hierdie Wet, aandie Kommissie voorle.

Amendment of section 18 of Act 34 of 1995
7. Section 18 of the principal Act is hereby amended by the

substitution forsubsection (1) in the Afrikaans text of the fol-
lowing subsection:

«(1) Enige persoon wat aansoek wil doen **om** <<vir>>
amnestie ten  opsigte van enige daad, versuim of misdryf op
grond daarvan dat dit ‘ndaad is wat met ‘n politieke oogmerk
in verband staan, moet binne 12maande vanaf die datum van
die proklamasie in artikel 7(3) vermeld, ofsodanige verlengde
tydperk as wat voorgeskryf mag word, ‘n aansoek indie
voorgeskrewe vorm aan die Kommissie voorle.».

Amendment of section 19 of Act 34 of 1995
8. Section 19 of the principal Act is hereby amended-
(a) by the deletion of the proviso in subsection (2);
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(b) by the substitution for the words preceding subparagraph
(i) ofparagraph (a) of subsection (3) of the following words:

«(3) After such investigation, **the Committee may**-
(a) <<the Committee may->>»;
(c) by the substitution in the Afrikaans text for subparagraph

(i) ofparagraph (a) of subsection (3) of the following subpara-
graph:

(i) die aansoeker meedeel dat die aansoek, **geoordeel**
<<beoordeel>> op die besonderhede of verdere besonderhede in
dieaansoek **bevat** <<vervat>> of deur die aansoeker verskaf
of geopenbaar as gevolg van navrae deur die Komitee gedoen,
indienenige, nie **op** ‘n daad wat met ‘n politieke oogmerk
inverband staan, **betrekking het** <<openbaar>> nie;»;

(d) by the substitution in the Afrikaans text for subparagraph
(iii) ofparagraph (a) of subsection (3) of the following subpara-
graph:

«(iii) beslis of die aansoek, **geoordeel** <<beoordeel>>
op die besonderhede in subparagraaf (i) bedoel, en in sodani-
ge verdere voorlegging op sodanige daad wat met ‘n politieke
oogmerk in verband staan, betrekking het;»;

(e) by the substitution for the words preceding subparagraph
(i) ofparagraph (b) of subsection (3) of the following words:

«(b) <<the Committee may,>> if it is satisfied that-»;
(f) by the substitution in the Afrikaans text for subsection

(4) of thefollowing subsection:
«(4) Indien daar nie met ‘n aansoek ingevolge subartikel

(3)gehandel is nie, moet die Komitee ‘n verhoor soos beoog
in Hoofstuk 6hou en **moet die Komitee**, behoudens die
bepalings van artikel 33-»;

(g) by the substitution for subsection (6) of the following
subsection:

«(6) If the act, **or** omission <<or offence>> which is
the subjectof an application under section 18 constitutes the
ground of any claimin civil proceedings instituted against the
person who submitted thatapplication, the court hearing that
claim may at the request of suchperson, if it is satisfied that
the other parties to such proceedingshave been informed of the
request and afforded the opportunity toaddress the court or to
make further submissions in this regard,suspend those proceed-
ings pending the consideration and disposal of theapplication.»;
and

(h) by the substitution for subsection (7) of the following
subsection:

«(7) If the person who submitted an application under sec-
tion 18 is  charged with any offence constituted by the act or
omission to whichthe application relates, or is standing trial
upon a charge of havingcommitted such an offence, <<the
Committee in consultation with theattorney-general con-
cerned,>> may request the appropriate authority topostpone the
proceedings pending the consideration and disposal of theap-
plication.».

Amendment of section 20 of Act 34 of 1995
9. Section 20 of the principal Act is hereby amended by the

substitution forparagraph of subsection (2) of the following
paragraph:

«(f) any person referred to in paragraph **(a),** (b), (c)
and (d),who on reasonable grounds believed that he or she was
acting inthe course and scope of his or her duties and within
the scopeof his or her express or implied authority;».

Amendment of section 21 of Act 34 of 1995
10. Section 21 of the principal Act is hereby amended-
(a) by the substitution in the Afrikaans text for the words

proceedingparagraph
(a) of subsection (1) of the following words:
«(1) Indien die Komitee enige aansoek vir amnestie

**afwys**<<weier>>, moet by so gou doenlik-»; and

(b) by the substitution in the Afrikaans text for paragraph
(a) ofsubsection (2) of the following paragraph:

«(a) Indien enige strafregtelike of siviele verrigtinge
opgeskort ishangende ‘n beslissing oor ‘n aansoek om amnestie,
en daardie aansoek**afgewys** <<geweier>> word, word die
betrokke hof dienooreenkomstigingelig.».

Amendment of section 24 of Act 34 of 1995
11. Section 24 of the principal Act is hereby amended-
(a) by the substitution for subsection (3) of the following

subsection:
«(3) The Commission shall for the purpose of subsection

(1)(c)appoint as members of the Committee fit and proper
persons who are**suitably** <<appropriately>> qualified,
South African citizens andbroadly representative of the South
African community.»; and

(b) by the addition of the following subsection:
« <<(4) Any vacancies in the Committee shall be filled in

accordancewith this section.>>».

Amendment of section 25 of Act 34 of 1995
12. Section 25 of the principal Act is hereby amended by

the substitution inthe Afrikaans text for subsection (2) of the
following subsection:

«(2) Die Komitee moet ‘n finale omvattende verslag oor
sy**bedrywighede** <<werksaamhede>>, bevindinge en aan-
bevelings aan dieKommissie voorle.».

Amendment of section 26 of Act 34 of 1995
 13. Section 26 of the principal Act is hereby amended by

the substitutionfor subsection (1) of the following subsection:
«(1) Any person **who is of the opinion that he or she has

sufferedharm as a result of a gross violation of human rights**
<<referred tothe Committee in terms of section 25(1)(a)(i)>> may
apply to theCommittee for reparation in the prescribed form».

Amendment of section 29 of Act 34 of 1995
14. Section 29 of the principal Act is hereby amended-
(a) by the substitution in the Afrikaans text for paragraph

(b) ofsubsection (1) of the following paragraph:
«(b) by skriftelike kennisgewing enige persoon wat in be-

sit is vanof toesig hou oor of beheer het van enige voorwerp
of ander dingwat na die mening van die Kommissie betrekking
het op dieonderwerp van die ondersoek of verhoor, oproep om
sodanigevoorwerp of ding aan die Kommissie voor te le, en die
Kommissiemag enige voorwerp of ander ding aldus voorgele
ondersoek en,onderworpe aan subartikel (3) vir ‘n <<redelike>>
tydperk **watbillik is**, terughou;»; and

(b) by the substitution in the Afrikaans text for paragraph
(d) ofsubsection (1) of the following paragraph:

«(d) in ooreenstemming met artikel 32, beslag **te** le op
enigevoorwerp of ding bedoel in paragraaf (b) wat betrekking
het opdie onderwerp van die ondersoek of verhoor.».

Amendment of section 30 of Act 34 of 1995
15. Section 30 of the principal Act is hereby amended-
(a) by the substitution in the English text for paragraph (a)

of subsection
(2) of the following paragraph:
«(a) any person is implicated in a manner which may be

to his <<orher>> detriment;»;
(b) by the substitution for paragraph (c) of subsection (2)

of thefollowing paragraph:
«(c) it appears that any person may **have suffered harm

as a resultof gross violation of human rights** <<be a vic-
tim>>»; and

(c) by the substitution in the Afrikaans text for the words
followingparagraph (c) of subsection (2) of the following words:
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«moet die Kommissie indien sodanige persoon beskikbaar
is, hom ofhaar die geleentheid bied om binne ‘n bepaalde tyd,
vertoe aan dieKommissie voor te le met betrekking tot die
aangeleentheid onderoorweging of om getuienis af te le
**voor** <<by>> ‘n verhoor van dieKommissie».

Amendment of section 32 of Act 34 of 1995
16. Section 32 of the principal Act is hereby amended-
(a) by the substitution in the Afrikaans text of paragraph

(b) ofsubsection (1) of the following paragraph:
«(b) wat inligting bevat, of op redelike gronde vermoed

word inligting te bevat, aangaande enige <<sodanige>>
aangeleentheid,te vinde is, of op redelike gronde vermoed word
te vinde tewees.»;

(b) by the substitution in the Afrikaans text for subsection
(2) of thefollowing subsection:

«(2) ‘n Betredings- of visenteringslasbrief in subartikel (1)
bedoelword uitgereik deur ‘n regter van die Hooggeregshof of
‘n landdros watregsbevoegdheid het in die gebied waar die
betrokke perseel gelee is,en word slegs uitgereik indien dit aan
die regter of landdros blyk uitinligting onder eed dat daar re-
delike gronde is om te **glo**<<vermoed>> dat ‘n voorwerp
of ding in paragraaf (a) of (b) vansubartikel (1) genoem, op
of in sodanige perseel is, en moet aanduiwelke van die han-
delinge in paragraaf (b)(i) tot (vi) van daardiesubartikel
daarkragtens verrig mag word deur die persoon aan wie ditu-
itgereik is.»;

(c) by the substitution for the words preceding paragraph
(a) of subsection

(3) of the following words:
«(3) A warrant issued in terms <<of>> this section shall be

executedby day unless the person who issues the warrant au-
thorizes theexecution thereof by night at times which shall be
reasonable and anyentry upon or search of any premises **spec-
ified in such warrant** <<interms of this section>> shall be
conducted with strict regard todecency and order, including-
»-. and

(d) by the substitution for the words preceding subparagraph
(i) ofparagraph (a) of subsection (5) of the following words:

«(a) Any commissioner, or any member of the staff of the
Commissionor police officer at the request of a commission-
er, may without awarrant enter upon any premises, other than
a private dwelling, and**search for, seize and remove any
article or thing** <<exercise thepowers>> referred to in sub-
section (1)<<(b)(i) up to and including(vi)>>-».

Amendment of section 34 of Act 34 of 1995
17. Section 34 of the principal Act is hereby amended by

the substitutionfor subsection (3) of the following subsection:
«(3) The Commission may appoint a legal representative,

<<at atariff to be prescribed>>, to appear on behalf of the
person concernedif it is satisfied that the person is not finan-
cially capable ofappointing a legal representative himself or
herself, and if it is ofthe opinion that it is in the interests of
justice that the person berepresented by a legal representative.».

Substitution of section 35 of Act 34 of 1995
18. The following section is hereby substituted in the Af-

rikaans text forsection 35 of the principal Act:
«Beperkte getuiebeskermingsprogram
35. (1) Die Minister moet **na** <<in>> oorleg met die

Kommissie,die instelling van ‘n **getuiebeskermingsplan**
<<getuiebeskermingsprogram>> bevorder ten einde wanneer
nodig vir diebeskerming en veiligheid van getuies op enige
wyse voorsiening te maak.

(2) Die **getuiebeskermingsplan** <<getuiebeskerming-
sprogram>> beoogin subartikel (1) word so gou doenlik na die
datum bedoel in artikel 7(3) deur die President voorgeskryf.

(3) Die regulasies wat vir ‘n **getuiebeskermingsplan**
<<getuiebeskermingsprogram>> voorsiening maak, moet-

(a) onder andere voorsiening maak vir die aanstelling van
‘n privaatpersoon of die sekondering van ‘n beampte of werkne-
mer van ‘nStaatsdepartement ingevolge die Staatsdienswet,
1994(Proklamasie No. 103 van 1994), om as ‘n getuiebeskermer
op tetree; en

(b) vir goedkeuring in die Parlement ter Tafel gele word.
(4)(a) Tot tyd en wyl die **getuiebeskermingsplan** <<ge-

tuiebeskermingsprogram>> ingestel is, kan die President, in
oorlegmet die Minister en die Kommissie, tussentydse maatreels
voorskryf watgevolg moet word ten einde vir die beskerming en
die veiligheid van ‘ngetuie voorsiening te maak: Met dien ver-
stande dat die bepalings vanartikel 185A van die Strafproseswet,
1977 (Wet No. 51 van 1977), metdie nodige aanpassings, in die
afwesigheid van sodanige tussentydsemaatreels toegepas word.

(b) Die tussentydse maatreels beoog in paragraaf (a) word
in dieParlement ter Tafel gele vir goedkeuring.

(5) In hierdie artikel beteken-
‘getuie’ ‘n persoon wat begerig is om getuienis te lewer,

watgetuienis lewer of getuienis gelewer het vir die doeleindes
van hierdieWet en ook ‘n lid van sy of haar familie of huishoud-
ing wie seveiligheid <<as gevolg daarvan>> bedreig word **as
gevolg daarvan**deur ‘n persoon of groep persone, hetsy hulle
bekend is aan hom ofhaar, al dan nie».

Substitution of long title of Act 34 of 1995
19. The following long title is hereby substituted for the long

title of theprincipal Act:
«To provide for the investigation and the establishment of

as complete apicture as possible of the nature, causes and ex-
tent of gross violationsof human rights committed during the
period from 1 March 1960 to thecut-off date contemplated in
the Constitution, within or outside theRepublic, emanating from
the conflicts of the past, and the fate orwhereabouts of the
victims of such violations; the granting of amnesty topersons
who make full disclosure of all the relevant facts relating to-
acts associated with a political objective committed in the
course of theconflicts of the past during the said period; afford-
ing victims anopportunity to relate the violations they suffered;
the taking of measuresaimed at the granting of reparation to,
and the rehabilitation and therestoration of the human and civil
dignity of, victims of violations ofhuman rights; reporting to
the Nation about such violations and victims;the making of
recommendations aimed at the prevention of the commission
ofgross violations of human rights; and for the said purposes
to provide forthe establishment of a Truth and Reconciliation
Commission, <<comprising>>a Committee on Human Rights
Violations, a Committee on Amnesty and aCommittee on Rep-
aration and Rehabilitation; and to confer certain powerson,
assign certain functions to and impose certain duties upon that-
Commission and those Committees; and to provide for matters
connectedtherewith.».

Short title
20. This Act shall be called the Promotion of National Unity

and Reconciliation Amendment Act, 1995.

——————

NO. 27 OF 1996: NATIONAL EDUCATION
POLICY ACT, 1996.

It is hereby notified that the President has assented to the
following Act which is hereby published for general informa-
tion:-
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GENERAL EXPLANATORY NOTE:
Words in italics indicate insertions in existing enactments.

ACT

To provide for the determination of national policy for
education; to amend the National Policy for General Educa-
tion Affairs Act, 1984, so as to substitute certain definitions;
to provide afresh for the determination of policy on salaries and
conditions of employment of educators; and to provide for
matters connected therewith.

PREAMBLE

WHEREAS it is necessary to adopt legislation to facilitate
the democratic transformation of the national system of edu-
cation into one which serves the needs and interests of all the
people of South Africa and upholds their fundamental rights;

(Afrikaans text signed by the President.) (Assented to 16
April 1996.)

BE IT THEREFORE ENACTED by the Parliament of the
Republic of South Africa, as follows:-

Definitions
1. In this Act, unless the context indicates otherwise-
(i) «Committee» means the Heads of Education Departments

Committee established by section 10; (vi)
(ii) «consultative body» means a consultative body contem-

plated in section 11; (xiv)
(iii) «Council» means the Council of Education Ministers

established by section 9; (xiii)
(iv) «Department» means the Department of Education; (iii)
(v) «Director-General» means the Director-General: Edu-

cation; (iv)
(vi) «education» means any education and training provided

by an education institution, other than training as defined in
section I of the Manpower Training Act, 1981 (Act No. 56 of
1981); (viii)

(vii) «education department» means the Department and a
department of any provincial government which is responsi-
ble for education; (ix)

(viii) «education institution» means any institution providing
education, whether early childhood education, primary, second-
ary, further or higher education, other than a university or tech-
nikon, and also an institution providing specialised, vocation-
al, adult, distance or community education; (x)

(ix) «educator» means any person who teaches, educates or
trains other persons at an education institution or assists in
rendering education services or education auxiliary or support
services provided by or in an education department, but does
not include any officer or employee as defined in section 1 of
the Public Service Act, 1994 (Proclamation No. 103 of 1994);
(xi)

(x) «Minister» means the Minister of Education; (vii)
(xi) «organised teaching profession» means an organisation

or union which is a member of the Education Labour Relations
Council established by section 6 of the Education Labour Re-
lations Act, 1993 (Act No. 146 of 1993), and is recognised by
the Minister for the purposes of this Act; (v)

(xii) «policy instrument» means the policy instrument re-
ferred to in section 7; (ii)

(xiii) «provincial political head of education» means the
member of an Executive Council responsible for education in
a province; (xii)

(xiv) «school» means a pre-primary, primary or secondary
school; (xv)

(xv) «stakeholder» means an organisation or body with a
direct and continuing interest in the education institution, pro-
gramme, phase or sector in question; (i)

(xvi) «student» means any person enrolled in an education
institution; (xvi)

(xvii) «subcommittee» means a subcommittee of the Com-
mittee. (xvii)

Objectives of Act
2. The objectives of the Act are to provide for-
(a) the determination of national education policy by the

Minister in accordance with certain principles;
(b) the consultations to be undertaken prior to the determi-

nation of policy, and the establishment of certain bodies for the
purpose of consultation;

(c) the publication and implementation of national educa-
tion policy;

(d) the monitoring and evaluation of education.

Determination of national education policy by Minister
3. (1) The Minister shall determine national education policy

in accordance with the provisions of the Constitution and this
Act.

(2) In determining national policy for education at educa-
tion institutions, the Minister shall take into account the com-
petence of the provincial legislatures in terms of section 126
of the Constitution, and the relevant provisions of any provincial
law relating to education.

(3) Whenever the Minister wishes a particular national
policy to prevail over the whole or a part of any provincial law
on education, the Minister shall inform the provincial politi-
cal heads of education accordingly, and make a specific dec-
laration in the policy instrument to that effect.

(4) Subject to the provisions of subsections (1) to (3), the
Minister shall determine national policy for the planning, pro-
vision, financing, staffing, co-ordination, management, govern-
ance, programmes, monitoring, evaluation and well-being of
the education system, and without derogating from the gener-
ality of this section, may determine national policy for-

(a) education management information systems, including
the provision of data in accordance with the international ob-
ligations of the government;

(b) the organisation, management and governance of the
national education system;

(c) facilities, finance and development plans for education,
including advice to the Financial and Fiscal Commission;

(d) innovation, research and development in education;
(e) the ratio between educators and students;
(f) the professional education and accreditation of educa-

tors;
(g) the organisation, management, governance, funding,

establishment and registration of education institutions;
(h) compulsory school education;
(i) the admission of students to education institutions, which

shall include the determination of the age of admission to
schools;

(j) the minimum number of hours per day and days per year
during which education shall be provided for different phases
of education in education institutions; (c) facilities, finance and
development plans for education, including advice to the Fi-
nancial and Fiscal Commission;

(k) co-ordination of the school dates among provinces;
(l) curriculum frameworks, core syllabuses and education

programmes, learning standards, examinations and the certi-
ficaiton of qualifications, subject to the provisions of any law
establishing a national qualifications framework or a certify-
ing or accrediting body;

(m) language in education;
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(n) control and discipline of students at educaiton institu-
tions: Provided that no person shall administer corporal pun-
ishment, or subject a student to psychological or physical abuse
at any education institution;

(p) co-operation between the Department;
(i) other state departments;
(ii) provincial education departments;
(iii) local government; and
(iv) non-government organisations, with a view to advancing

the national education policy contemplated in this section and
the Reconstruction and Development Programme;

(o) education support services, including health, welfare,
career and vocational development, counselling and guidance
for educaiton institutions, within the functional responsibility
of a department of education;

(q) international relations in the field of education;
(r) executive functions required to implement national ed-

ucation policy determined in terms of this Act, including the
implementation of measures to address past discriminatory
practices.

4. The policy contemplated in section 3 shall be directed
toward-

(a) the advancement and protection of the fundamental rights
of every person guaranteed in terms of Chapter 3 of the Con-
stitution, and in terms of international conventions ratified by
Parliament, and in particular the right-

(i) of every person to be protected against unfair discrim-
ination within or by an education department or education in-
stitution on any ground whatsoever;

(ii) of every person to basic education and equal access to
education institutions;

(iii) of a parent or guardian in respect of the education of
his or her child or ward;

(iv) of every child in respect of his or her education;
(v) of every student to be instructed in the language of his

or her choice where this is reasonably practicable;
(vi) of every person to the freedoms of conscience, religion,

thought, belief, opinion, expression and association within
education institutions;

(vii) of every person to establish, where practicable, educa-
tion institutions based on a common language, culture or religion,
as long as there is no discrimination on the ground of race;

(viii) of every person to use the language and participate
in the cultural life of his or her choice within an education
institution;

(b) enabling the education system to contribute to the full
personal development of each student, and to the moral, social,
cultural, political and economic development of the nation at
large, including the advancement of democracy, human rights
and the peaceful resolution of disputes;

(c) achieving equitable education opportunities and the
redress of past inequality in education provision, including the
promotion of gender equality and the advancement of the sta-
tus of women;

(d) endeavouring to ensure that no person is denied the
opportunity to receive an education to the maximum of his or
her ability as a result of physical disability;

(e) providing opportunities for and encouraging lifelong
learning;

(f) achieving an integrated approach to education and train-
ing within a national qualifications framework;

(g) cultivating skills, disciplines and capacities necessary
for reconstruction and development;

(h) recognising the aptitudes, abilities, interests, prior knowl-
edge and experience of students;

(i) encouraging independent and critical thought;
(j) promoting a culture of respect for teaching and learn-

ing in education institutions;

(k) promoting enquiry, research and the advancement of
knowledge;

(l) enhancing the quality of education and educational in-
novation through systematic research and development on
education, monitoring and evaluating education provision and
performance, and training educators and education managers;

(m) ensuring broad public participation in the development
of education policy and the representation of stakeholders in
the governance of all aspects of the education system;

(n) achieving the cost-effective use of education resources
and sustainable implementation of education services;

(o) achieving close co-operation between the national and
provincial governments on matters relating to education, includ-
ing the development of capacity in the departments of educa-
tion, and the effective management of the national education
system.

Consultation on national education policy
5. (1) Policy contemplated in section 3 shall be determined

by the Minister after consultation with such appropriate con-
sultative bodies as have been established for that purpose in
terms of section II or any applicable law, and with-

(a) the Council;
(b) such national organisations representing college rectors

as the Minister may recognise for this purpose;
(c) the organised teaching profession;
(d) such national organisations representing parents as the

Minister may recognise for this purpose;
(e) such national organisations representing students as the

Minister may recognise for this purpose;
(f) such other national stakeholder bodies as the Minister

may recognise for this purpose.
(2) The policy contemplated in section 3 shall be determined

by the Minister with the concurrence of the Minister of Finance
in so far as it involves expenditure from the State Revenue
Fund.

(3) Nothing in this section shall limit the discretion of the
Minister to consult whomsoever he or she wishes for advice
on the determination of national education policy.

Consultation on legislation
6. Legislation on a matter referred to in section 3 shall be

introduced in Parliament or, in the case of regulations, be pub-
lished in the Gazette only after consultation between the Min-
ister and-

(a) the Council, in respect of education at education insti-
tutions; and

(b) all the parties in the Education Labour Relations Council
established by section 6 of the Education Labour Relations Act,
1993 (Act No. 146 of 1993), in respect of any matter falling
within the objectives of that Act.

Publication of national education policy
7. The Minister shall within 21 days after determining policy

in terms of section 3-
(a) give notice of such determination in the Gazette and

indicate in such notice where the policy instrument issued with
regard thereto may be obtained;

(b) table the policy instrument referred to in paragraph (a)
in Parliament within 21 days after the notice has appeared in
the Gazette, if Parliament is then in ordinary session, or, if
Parliament is not in ordinary session, within 21 day after the
commencement of the first ensuing ordinary session of Parlia-
ment.

Monitoring and evaluation of education
8. (1) The Minister shall direct that the standards of edu-

cation provision, delivery and performance throughout the
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Republic be monitored and evaluated by the Department an-
nually or at other specified intervals, with the object of assessing
progress in complying with the provisions of the Constitution
and with national education policy, particularly as determined
in terms of section 3(3).

(2) Each directive issued in terms of subsection (l) shall
comply with the provisions of any law establishing a national
qualifications framework, and shall be formulated after con-
sultation with the bodies referred to in section 5(l).

(3) The Department shall undertake the monitoring and
evaluation contemplated in subsection (1) by analysis of data
gathered by means of education management information sys-
tems, or by other suitable means, in co-operation with provincial
departments of education.

(4) The Department shall fulfill its responsibilities in terms
of subsections (1) to (3) in a reasonable manner, with a view
to enhancing professional capacities in monitoring and evalu-
ation throughout the national education system, and assisting
the competent authorities by all practical means within the limits
of available public resources to raise the standards of educa-
tion provision and performance.

(5) The Department shall prepare and publish a report on
the results of each investigation undertaken in terms of sub-
section (3) after providing an opportunity for the competent
authority concerned to comment, which comment shall be
published with the report.

(6) If a report prepared in terms of subsection (5) indicates
that the standards of education provision, delivery and perform-
ance in a province do not comply with the Constitution or with
the policy determined in terms of section 3(3), the Minister shall
inform the provincial political head of education concerned and
require the submission within 90 days of a plan to remedy the
situation.

(7) A plan required by the Minister in terms of subsection
(6) shall be prepared by the provincial education department
concerned in consultation with the Department, and the Min-
ister shall table the plan in Parliament with his or her comments
within 21 days of receipt, if Parliament is then in ordinary
session, or, if Parliament is not in ordinary session, within 21
days after the commencement of the first ensuing ordinary
session of Parliament.

Council of Education Ministers
9. (1) There is hereby established a council, called the

Council of Education Ministers, consisting of-
(a) the Minister, who shall be the chairperson;
(b) the Deputy Minister of Education, if such Deputy Min-

ister is appointed, who in the absence of the Minister shall be
designated by the Minister as chairperson; and

(c) every provincial political head of education.
(2) The Director-General shall attend meetings of the Coun-

cil in order to report on the proceedings of the Committee, and
to advise on any other matter relating to the responsibilities of
the Department.

(3) The chairpersons of the Portfolio Committee on Edu-
cation in the National Assembly and the Select Committee on
Education in the Senate may attend meetings of the Council.

(4) The functions of the Council shall be to-
(a) promote a national education policy which takes full

account of the policies of the government, the principles con-
tained in section 4, the education interests and needs of the
provinces, and the respective competence of Parliament and the
provincial legislatures in terms of section 126 of the Consti-
tution;

(b) share information and views on all aspects of education
in the Republic; and

(c) co-ordinate action on matters of mutual interest to the
national and provincial governments.

(5) The Council may draw up such rules regarding the con-
vening of its meetings, the frequency of its meetings, the pro-
cedure at its meetings, including the quorum for its meetings,
and any other matter it may deem necessary or expedient for
the proper performance of its functions or the exercise of its
powers.

(6) The proceedings of the Council shall not be invalid
merely by virtue of the fact that there is a vacancy in the Coun-
cil.

Heads of Education Departments Committee
10. (1) There is hereby established a committee called the

Heads of Education Departments Committee consisting of-
(a) the Director-General, who shall be the chairperson;
(b) the Deputy Directors-General of the Department; and
(c) the heads of the provincial education departments.
(2) The functions of the Committee shall be to-
(a) facilitate the development of a national education sys-

tem in accordance with the objectives and principles provid-
ed for in this Act;

(b) share information and views on national education;
(c) co-ordinate administrative action on matters of mutual

interest to the education departments; and
(d) advise the Department on any matter contemplated in

sections 3, 4, 5, 6, 7, 8 and I I in respect of education, or on
any other matter relating to the proper functioning of the na-
tional education system.

(3) The Committee may establish subcommittees to assist
it in the performance of its functions, and-

(a) may appoint persons who are not members of the Com-
mittee to be members of a subcommittee: Provided that the
organised teaching profession shall be invited to nominate rep-
resentatives as members of each subcommittee;

(b) designate the chairperson of a subcommittee or direct
that the chairperson be appointed by the subcommittee from
among its members.

(4) (a) Meetings of the Committee shall be held at such times
and places as the chairperson of the Committee may determine.

(b) The proceedings of the Committee shall not be invalid
merely by virtue of the fact that there is a vacancy in the Com-
mittee.

(c) If the chairperson of the Committee is absent from a
meeting of the Committee, one of the Deputy Directors-Gen-
eral designated for this purpose by the chairperson shall take
the chair at that meeting.

(5) The Committee may draw up rules regarding the pro-
cedure at its meetings, including the quorum for its meetings,
and any other matter it may deem necessary or expedient for
the proper performance of its functions or the exercise of its
powers: Provided that not less than four meetings per year shall
be held.

Consultative bodies
11. (1) The Minister may, subject to any applicable law, by

regulation establish such bodies as may be necessary to advise
him or her on matters contemplated in section 3: Provided that
the Minister shall establish-

(a) a body to be known as the National Education and Train-
ing Council, whose membership shall reflect the main nation-
al stakeholders in the national education system, to advise on
broad policy and strategy for the development of the national
education system and the advancement of an integrated ap-
proach to education and training;

(b) such other bodies as may be necessary to represent the
interests of particular sectors of the education system.

(2) The composition, qualifications for membership, duties,
powers and functions of a body established in terms of sub-
section (1), and the term of office of its members, shall be as
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prescribed by regulation: Provided that the bodies referred to
in section 5(1)(c), shall be invited to nominate representatives
to any such consultative body within their respective spheres
of interest.

(3) Different regulations may be made in respect of different
bodies established under subsection (1).

Allowances and remuneration of members of subcommit-
tees and consultative bodies

12. A member of a subcommittee or a consultative body,
who is not in the full-time employment of the State may, in
respect of the services rendered by that member in connection
with the affairs of the subcommittee or consultative body, from
money appropriated for that purpose by Parliament, be paid such
travelling and subsistence and other allowances, as the Min-
ister, with the concurrence of the Minister of Finance, may
determine.

Administrative functions of Council, Committee, and con-
sultative bodies

13. (1) The administrative functions of the Council, Com-
mittee and each consultative body shall be performed by offi-
cials of the Department who are designated by the Director-
General for that purpose.

(2) The Director-General shall in respect of the Council,
Committee and each consultative body designate a Secretary
under whose direction the other officials shall perform their
functions.

Amendment of Act 76 of 1984
14. (1) Subject to the provisions of subsection (2), the

National Policy for General Education Affairs Act, 1984 (Act
No. 76 of 1984), is hereby amended to the extent set out in the
Schedule.

(2) Anything done under a provision of the National Poli-
cy for General Education Affairs Act, 1984, prior to the amend-
ment thereof by subsection (1), shall remain in force as if such
amendment had not been made.

Short title
15. This Act shall be called the National Education Policy

Act, 1996.

SCHEDULE

Number and year Short title Extent of repeal of law

Act No. 76 of 1984 National Policy 1. The substitution for Educa-
for General tionAffairs Act section 1 of the
Education following section:
Affairs Act. «Definitions

<<1.In this Act, unless the con-
text indicates otherwise-
«‘department of education’
means the departments of the
national and provincial govern-
ments which are responsible for
education; ‘educator’ means any
person who teaches, educates or
trains other persons at any
school, technical college or
teachers’ training college, or as-
sists in rendering professional
services or educational auxilia-
ry services provided by or in a
department of education, but
does not include any officer or
employee, as defined in section

1 of the Public Service Act, 1994
(Proclamation No. 103 of 1994);
‘Minister’ means the Minister of
Education.».
2. The substitution for section 2
of the following section:
«Determination of policy on sal-
aries and conditions of employ-
ment of educators
2. (1) Subject to the provisions
of this section and the provisions
of any law regarding the financ-
ing of education, the Minister
may deter- mine the national
policy to be applied in respect of
the salaries and conditions of
employment of educators.
(2) The policy contemplated in
subsection (1) shall be deter-
mined by the Minister in accord-
ance with the provisions of the
Education Labour Relations
Act, 1993 (Act No. 146 of 1993),
and, if it involves expenditure
from the State Revenue Fund,
with the concurrence of the
Minister of Finance.».
3. The repeal of sections 3, 4, 5,
6. 7, 8, 9 and 10.
4. The substitution for section 11
of the following section:
«Short title
11. This Act shall be called the
National Policy on the Salaries
and Conditions of Employment
of Educators Act, 1984.».
5. The substitution for the long
title of the following long title:
«To provide for the determina-
tion of national policy in respect
of salaries and conditions of em-
ployment of educators; and for
matters connected therewith.».

——————

NO. 84 OF 1996: SOUTH AFRICAN SCHOOLS
ACT, 1996

It is hereby notified that the President has assented to the
following Act which is hereby published for general informa-
tion:-

ACT

To provide for a uniform system for the organisation, gov-
ernance and funding of schools; to amend and repeal certain
laws relating to schools; and to provide for matters connected
therewith.

PREAMBLE

WHEREAS the achievement of democracy in South Afri-
ca has consigned to history the past system of education which
was based on racial inequality and segregation; and

WHEREAS this country requires a new national system for
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schools which will redress past injustices in educational pro-
vision, provide an education of progressively high quality for
all learners and in so doing lay a strong foundation for the
development of all our people’s talents and capabilities, advance
the democratic transformation of society, combat racism and
sexism and all other forms of unfair discrimination and intol-
erance, contribute to the eradication of poverty and the eco-
nomic well-being of society, protect and advance our diverse
cultures and languages, uphold the rights of all learners, par-
ents and educators, and promote their acceptance of responsi-
bility for the organisation, governance and funding of schools
in partnership with the State; and

WHEREAS it is necessary to set uniform norms and stand-
ards for the education of learners at schools and the organisa-
tion, governance and funding of schools throughout the Repub-
lic of South Africa;

(English text signed by the President.)
(Assented to 6 November 1996.)

BE IT THEREFORE ENACTED by the Parliament of the
Republic of South Africa, as follows:-

CHAPTER 1

DEFINITIONS AND APPLICATION OF ACT

Definitions
1. In this Act, unless the context indicates otherwise-
(i) «Constitution» means the Constitution of the Republic

of South Africa, 1993 (Act No. 200 of 1993);
(ii) «Council of Education Ministers» means the Council

of Education Ministers established by the National Education
Policy Act, 1996 (Act No. 27 of 1996); (xix)

(iii) «education department» means the department estab-
lished by section 7(2) of the Public Service Act, 1994 (Proc-
lamation No. 103 of 1994), which is responsible for education
in a province; (xi)

(iv) «educator» means an educator as defined in the Edu-
cators Employment Act, 1994 (Proclamation No. 138 of 1994);
(xiii)

(v) «governing body» means a governing body contemplated
in section 16(1); (ii)

(vi) «grade» means that part of an educational programme
which a learner may complete in one school year, or any oth-
er education programme which the Member of the Executive
Council may deem to be equivalent thereto; (iv)

(vii) «Head of Department» means the head of an educa-
tion department; (iii)

(viii) «independent school» means a school registered or
deemed to be registered in terms of section 46; (x)

(ix) «learner» means any person receiving education or
obliged to receive education in terms of this Act; (vii)

(x) «member of staff» means a person employed at a school;
(xiv)

(xi) «Member of the Executive Council» means the Mem-
ber of the Executive Council of a province who is responsible
for education in that province; (viii)

(xii) «Minister» means the Minister of Education; (ix)
(xiii) «officer» means an employee of an education depart-

ment appointed in terms of the Educators Employment Act,
1994 (Proclamation No. 138 of 1994), or the Public Service
Act, 1994 (Proclamation No. 103 of 1994); (i)

(xiv) «parent» means-
(a) the parent or guardian of a learner;
(b) the person legally entitled to custody of a learner; or
(c) the person who undertakes to fulfil the obligations of a

person referred to in paragraphs (a) and (b) towards the learner’s
education at school; (xiv)

(xv) «principal» means an educator appointed or acting as
the head of a school; (xvi)

(xvi) «province» means a province established by section
124 of the Constitution; (xviii)

(xvii) «provincial legislature» means a provincial legisla-
ture contemplated in section 125 of the Constitution; (xvii)

(xviii) «public school» means a school contemplated in
Chapter 3; (xii)

(xix) «school» means a public school or an independent
school which enrols learners in one or more grades between
grade zero and grade twelve; (xx)

(xx) «this Act» means this Act and all regulations promul-
gated under this Act. (vi)

Application of Act
2. (1) This Act applies to school education in the Re-

public of South Africa.
(2) A Member of the Executive Council and a Head of

Department must exercise any power conferred upon them by
or under this Act, after taking full account of the applicable
policy determined in terms of the National Education Policy
Act, 1996 (Act No. 27 of 1996).

(3) Nothing in this Act prevents a provincial legislature from
enacting legislation for school education in a province in ac-
cordance with the Constitution.

CHAPTER 2

LEARNERS

Compulsory attendance
3. (1) Subject to this Act and any applicable provincial law,

every parent must cause every learner for whom he or she is
responsible to attend a school from the first school day of the
year in which such learner reaches the age of seven years un-
til the last school day of the year in which such learner reach-
es the age of fifteen years or the ninth grade, whichever oc-
curs first.

(2) The Minister must, by notice in the Government Gazette,
determine the ages of compulsory attendance at school for
learners with special education needs.

(3) Every Member of the Executive Council must ensure
that there are enough school places so that every child who lives
in his or her province can attend school as required by subsec-
tions (1) and (2).

(4) If a Member of the Executive Council cannot comply
with subsection (3) because of a lack of capacity existing at
the date of commencement of this Act, he or she must take steps
to remedy any such lack of capacity as soon as possible and
must make an annual report to the Minister on the progress
achieved in doing so.

(5) If a learner who is subject to compulsory attendance in
terms of subsection (1) is not enrolled at or fails to attend a
school, the Head of Department may-

(a) investigate the circumstances of the learner’s absence
from school;

(b) take appropriate measures to remedy the situation; and
(c) failing such a remedy, issue a written notice to the parent

of the learner requiring compliance with subsection (1).
(6) Subject to this Act and any other applicable law-
(a) any parent who, without just cause and after a written

notice from the Head of Department, fails to comply with sub-
section (1), is guilty of an offence and liable on conviction to
a fine or to imprisonment for a period not exceeding six months;
or

(b) any other person who, without just cause, prevents a
learner who is subject to compulsory attendance from attend-
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ing a school, is guilty of an offence and liable on conviction
to a fine or to imprisonment for a period not exceeding six
months.

Exemption from compulsory attendance
4. (1) A Head of Department may exempt a learner entire-

ly, partially or conditionally from compulsory school attend-
ance if it is in the best interests of the learner.

(2) Every Head of Department must maintain a register of
all learners exempted from compulsory school attendance.

Admission to public schools
5. (1) A public school must admit learners and serve their

educational requirements without unfairly discriminating in any
way.

(2) The governing body of a public school may not admin-
ister any test related to the admission of a learner to a public
school, or direct or authorise the principal of the school or any
other person to administer such test.

(3) No learner may be refused admission to a public school
on the grounds that his or her parent-

(a) is unable to pay or has not paid the school fees deter-
mined by the governing body under section 39;

(b) does not subscribe to the mission statement of the school;
or

(c) has refused to enter into a contract in terms of which
the parent waives any claim for damages arising out of the
education of the learner.

(4) The Minister may by notice in the Government Gazette,
after consultation with the Council of Education Ministers,
determine age requirements for the admission of learners to a
school or different grades at a school.

(5) Subject to this Act and any applicable provincial law,
the admission policy of a public school is determined by the
governing body of such school.

(6) In determining the placement of a learner with special
education needs, the Head of Department and principal must
take into account the fights and wishes of the parents of such
learner.

(7) An application for the admission of a learner to a pub-
lic school must be made to the education department in a
manner determined by the Head of Department.

(8) If an application in terms of subsection (7) is refused,
the Head of Department must inform the parent in writing of
such refusal and the reason therefor.

(9) Any learner or parent of a learner who has been refused
admission to a public school may appeal against the decision
to the Member of the Executive Council.

Language policy of public schools
6. (1) Subject to the Constitution and this Act, the Minis-

ter may, by notice in the Government Gazette, after consulta-
tion with the Council of Education Ministers, determine norms
and standards for language policy in public schools.

(2) The governing body of a public school may determine
the language policy of the school subject to the Constitution,
this Act and any applicable provincial law.

(3) No form of racial discrimination may be practised in
implementing policy determined under this section.

(4) A recognised Sign Language has the status of an offi-
cial language for purposes of learning at a public school.

Freedom of conscience and religion at public schools
7. Subject to the Constitution and any applicable provincial

law, religious observances may be conducted at a public school
under rules issued by the governing body if such observances are
conducted on an equitable basis and attendance at them by learn-
ers and members of staff is free and voluntary.

Code of conduct
8. (1) Subject to any applicable provincial law, a govern-

ing body of a public school must adopt a code of conduct for
the learners after consultation with the learners, parents and
educators of the school.

(2) A code of conduct referred to in subsection (1) must be
aimed at establishing a disciplined and purposeful school en-
vironment, dedicated to the improvement and maintenance of
the quality of the learning process.

(3) The Minister may, after consultation with the Council
of Education Ministers, determine guidelines for the consid-
eration of governing bodies in adopting a code of conduct for
learners.

(4) Nothing contained in this Act exempts a learner from
the obligation to comply with the code of conduct of the school
attended by such learner.

(5) A code of conduct must contain provisions of due proc-
ess safeguarding the interests of the learner and any other party
involved in disciplinary proceedings.

Suspension and expulsion from public school
9. (1) Subject to this Act and any applicable provincial law,

the governing body of a public school may, after a fair hear-
ing, suspend a learner from attending the school-

(a) as a correctional measure for a period not longer than
one week; or

(b) pending a decision as to whether the learner is to be
expelled from the school by the Head of Department.

(2) Subject to any applicable provincial law, a learner at a
public school may be expelled only-

(a) by the Head of Department; and
(b) if found guilty of serious misconduct after a fair hear-

ing.
(3) The Member of the Executive Council must determine

by notice in the Provincial Gazette-
(a) the behaviour by a learner at a public school which may

constitute serious misconduct;
(b) disciplinary proceedings to be followed in such cases;
(c) provisions of due process safeguarding the interests of

the learner and any other party involved in disciplinary pro-
ceedings.

(4) A learner or the parent of a learner who has been ex-
pelled from a public school may appeal against the decision
of the Head of Department to the Member of the Executive
Council.

(5) If a learner who is subject to compulsory attendance in
terms of section 3(1) is expelled from a public school, the Head
of Department must make an alternative arrangement for his
or her placement at a public school.

Prohibition of corporal punishment
10. (1) No person may administer corporal punishment at

a school to a learner.
(2) Any person who contravenes subsection (1) is guilty of

an offence and liable on conviction to a sentence which could
be imposed for assault.

Representative council of learners
11. (1) A representative council of learners at the school

must be established at every public school enrolling learners
in the eighth grade and higher.

(2) A Member of the Executive Council may, by notice in
the Provincial Gazette, determine guidelines for the establish-
ment, election and functions of representative councils of learn-
ers.

(3) The Member of the Executive Council may, by notice
in the Provincial Gazette, exempt a public school for learners
with special education needs from complying with subsection
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(1) if it is not practically possible for a representative council
of learners to be established at the school.

CHAPTER 3

PUBLIC SCHOOLS

Provision of public schools
12. (1) The Member of the Executive Council must provide

public schools for the education of learners out of funds ap-
propriated for this purpose by the provincial legislature.

(2) The provision of public schools referred to in subsec-
tion (1) may include the provision of hostels for the residen-
tial accommodation of learners.

(3) A public school may be an ordinary public school or a
public school for learners with special education needs.

(4) The Member of the Executive Council must, where
reasonably practicable, provide education for learners with
special education needs at ordinary public schools and provide
relevant educational support services for such learners.

(5) The Member of the Executive Council must take all
reasonable measures to ensure that the physical facilities at
public schools are accessible to disabled persons.

(6) Nothing in this Act prohibits the provision of gender-
specific public schools.

Public schools on State property
13. (1) In this section, immovable property owned by the

State includes immovable property held in trust on behalf of
a tribe by a trust created by statute.

(2) Subject to section 20(1)(k), a public school which oc-
cupies immovable property owned by the State has the right,
for the duration of the school’s existence, to occupy and use
the immovable property for the benefit of the school for edu-
cational purposes at or in connection with the school.

(3) The right referred to in subsection (2) may only be re-
stricted-

(a) by the Member of the Executive Council; and
(b) if the immovable property is not utilised by the school

in the interests of education.
(4) The Member of the Executive Council may not act under

subsection (3) unless he or she has-
(a) informed the governing body of the school of his or her

intention so to act and the reasons therefor;
(b) granted the governing body of the school a reasonable

opportunity to make representations to him or her in relation
to such action;

(c) duly considered any such representations received.
(5) The right contemplated in subsection (2) is enforcea-

ble against any successor in title to the owner of the immova-
ble property in question.

(6) No immovable property owned by the State and occu-
pied by a public school may be alienated unless an agreement
contemplated in section 14 has been concluded between the
Member of the Executive Council and the prospective owner
of the immovable property.

(7) The registrar of any deeds registry may not execute, at-
test to or register a transfer deed in respect of the immovable
property in question unless the owner has provided the registrar
with proof of the agreement contemplated in subsection (6).

(8) The provisions of the Deeds Registries Act, 1937 (Act
No. 47 of 1937), do not apply to the right contemplated in
subsection (2).

Public schools on private property
14. (1) Subject to the Constitution and this Act, a public

school may be provided on private property only in terms of

an agreement between the Member of the Executive Council
and the owner of the private property.

(2) An agreement contemplated in subsection (1) must be
consistent with this Act and in particular must provide for-

(a) the provision of education and the performance of the
normal functions of a public school;

(b) governance of the school, including the relationship
between the governing body of the school and the owner;

(c) access by all interested parties to the property on which
the school stands;

(d) security of occupation and use of the property by the
school;

(e) maintenance and improvement of the school buildings
and the property on which the school stands and the supply of
necessary services;

(f) protection of the owner’s rights in respect of the prop-
erty occupied, affected or used by the school.

(3) The provisions of the Deeds Registries Act, 1937 (Act
No. 47 of 1937), do not apply to a real right, excluding own-
ership, acquired by the State, a public school or another party
in terms of an agreement contemplated in this section.

(4) The right contemplated in subsection (3) is enforcea-
ble against any successor in title to the owner of the immova-
ble property in question.

(5) Despite subsection (3), a registrar of a deeds registry
must endorse on the title deed of the affected property that the
property is subject to an agreement contemplated in this sec-
tion, if the registrar receives-

(a) an application for such endorsement by the owner of the
property, or the Member of the Executive Council or any oth-
er holder of a right contemplated in subsection (3), together with
the title deed of the property; and

(b) affidavits by the owner of the property and the Mem-
ber of the Executive Council stating that an agreement contem-
plated in this section has been concluded.

(6) The Minister must, after consultation with the Council
of Education Ministers, make regulations regarding the mini-
mum requirements of an agreement contemplated in this sec-
tion.

(7) Any transfer duty, stamp duty, fees or costs payable in
respect of the registration of a right in terms of subsection (3)
may be paid in full or in part from funds appropriated by the
provincial legislature for that purpose, but the public school
contemplated in subsection (1) is not responsible for such duties,
fees or costs.

Status of public schools
15. Every public school is a juristic person, with legal ca-

pacity to perform its functions in terms of this Act.
Governance and professional management of public schools
16. (1) Subject to this Act, the governance of every public

school is vested in its governing body.
(2) A governing body stands in a position of trust towards

the school.
(3) Subject to this Act and any applicable provincial law,

the professional management of a public school must be un-
dertaken by the principal under the authority of the Head of
Department.

Governing body serving two or more schools
17. (1) The Member of the Executive Council may deter-

mine that the governance of two or more public schools must
vest in a single governing body if it is in the best interests of
education at the schools in question.

(2) The Member of the Executive Council may not act under
subsection (1) unless he or she has-

(a) given notice in the Provincial Gazette of his or her in-
tention so to act;
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(b) given interested parties an opportunity to make written
submissions within a period of not less than 30 days; and

(c) considered all such submissions.

Constitution of governing body
18. (1) Subject to this Act and any applicable provincial law,

the governing body of a public school must function in terms
of a constitution which complies with minimum requirements
determined by the Member of the Executive Council by no-
tice in the Provincial Gazette.

(2) A constitution contemplated in subsection (1) must pro-
vide for-

(a) a meeting of the governing body at least once every
school term;

(b) meetings of the governing body with parents, learners,
educators and other staff at the school, respectively, at least
once a year;

(c) recording and keeping of minutes of governing body
meetings;

(d) making available such minutes for inspection by the
Head of Department; and

(e) rendering a report on its activities to parents, learners,
educators and other staff of the school at least once a year.

(3) The governing body must submit a copy of its consti-
tution to the Head of Department within 90 days of its elec-
tion.

Enhancement of capacity of governing bodies
19. (1) Out of funds appropriated for this purpose by the

provincial legislature, the Head of Department must establish
a programme to-

(a) provide introductory training for newly elected governing
bodies to enable them to perform their functions; and

(b) provide continuing training to governing bodies to pro-
mote the effective performance of their functions or to enable
them to assume additional functions.

(2) The Head of Department must ensure that principals and
other officers of the education department render all necessary
assistance to governing bodies in the performance of their func-
tions in terms of this Act.

Functions of all governing bodies
20. (1) Subject to this Act, the governing body of a public

school must-
(a) promote the best interests of the school and strive to

ensure its development through the provision of quality edu-
cation for all learners at the school;

(b) adopt a constitution;
(c) develop the mission statement of the school;
(d) adopt a code of conduct for learners at the school;
(e) support the principal, educators and other staff of the

school in the performance of their professional functions;
(f) determine times of the school day consistent with any

applicable conditions of employment of staff at the school;
(g) administer and control the school’s property, and build-

ings and grounds occupied by the school, including school
hostels, if applicable;

(h) encourage parents, learners, educators and other staff
at the school to render voluntary services to the school;

(i) recommend to the Head of Department the appointment
of educators at the school, subject to the Educators Employ-
ment Act, 1994 (Proclamation No. 138 of 1994), and the La-
bour Relations Act, 1995 (Act No. 66 of 1995);

(j) recommend to the Head of Department the appointment
of non-educator staff at the school, subject to the Public Service
Act, 1994 (Proclamation No. 103 of 1994), and the Labour
Relations Act, 1995 (Act No. 66 of 1995);

(k) at the request of the Head of Department, allow the

reasonable use under fair conditions of the facilities of the
school for educational programmes not conducted by the school;

(l) discharge all other functions imposed upon the govern-
ing body by or under this Act; and

(m) discharge other functions consistent with this Act as
determined by the Minister by notice in the Government Ga-
zette, or by the Member of the Executive Council by notice in
the Provincial Gazette.

(2) The governing body may allow the reasonable use of
the facilities of the school for community, social and school
fund-raising purposes, subject to such reasonable and equita-
ble conditions as the governing body may determine, which may
include the charging of a fee or tariff which accrues to the
school.

(3) The governing body may join a voluntary association
representing governing bodies of public schools.

Allocated functions of governing bodies
21. (1) Subject to this Act, a governing body may apply to

the Head of Department in writing to be allocated any of the
following functions:

(a) To maintain and improve the school’s property, and
buildings and grounds occupied by the school, including school
hostels, if applicable;

(b) to determine the extra-mural curriculum of the school
and the choice of subject options in terms of provincial cur-
riculum policy;

(c) to purchase textbooks, educational materials or equip-
ment for the school;

(d) to pay for services to the school; or
(e) other functions consistent with this Act and any appli-

cable provincial law.
(2) The Head of Department may refuse an application

contemplated in subsection (1) only if the governing body
concerned does not have the capacity to perform such function
effectively.

(3) The Head of Department may approve such application
unconditionally or subject to conditions.

(4) The decision of the Head of Department on such appli-
cation must be conveyed in writing to the governing body
concerned, giving reasons.

(5) Any person aggrieved by a decision of the Head of
Department in terms of this section may appeal to the Mem-
ber of the Executive Council.

(6) The Member of the Executive Council may, by notice
in the Provincial Gazette, determine that some governing bodies
may exercise one or more functions without making an appli-
cation contemplated in subsection (1), if-

(a) he or she is satisfied that the governing bodies concerned
have the capacity to perform such function effectively; and

(b) there is a reasonable and equitable basis for doing so.

Withdrawal of functions from governing bodies
22. (1) The Head of Department May, on reasonable

grounds, withdraw a function of a governing body.
(2) The Head of Department may not take action under

subsection (1) unless he or she has-
(a) informed the governing body of his or her intention so

to act and the reasons therefor;
(b) granted the governing body a reasonable opportunity to

make representations to him or her relating to such intention; and
(c) given due consideration to any such representations

received.
(3) In cases of urgency, the Head of Department may act

in terms of subsection (1) without prior communication to such
governing body, if the Head of Department thereafter-

(a) furnishes the governing body with reasons for his or her
actions;
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(b) gives the governing body a reasonable opportunity to
make representations relating to such actions; and

(c) duly considers any such representations received.
4. The Head of Department may for sufficient reasons re-

verse or suspend his or her action in terms of subsection (3).
5. Any person aggrieved by a decision of the Head of De-

partment in terms of this section may appeal against the deci-
sion to the Member of the Executive Council.

Membership of governing body of ordinary public school
23. (1) Subject to this Act, the membership of the govern-

ing body of an ordinary public school comprises-
(a) elected members;
(b) the principal, in his or her official capacity;
(c) co-opted members.
(2) Elected members of the governing body shall comprise

a member or members of each of the following categories:
(a) Parents of learners at the school;
(b) educators at the school;
(c) members of staff at the school who are not educators;

and
(d) learners in the eighth grade or higher at the school.
(3) A parent who is employed at the school may not rep-

resent parents on the governing body in terms of subsection
(2)(a).

(4) The representative council of learners referred to in
section II (1) must elect the learner or learners referred to in
subsection (2)(d).

(5) The governing body of an ordinary public school which
provides education to learners with special needs must, where
practically possible, co-opt a person or persons with expertise
regarding the special education needs of such learners.

(6) A governing body may co-opt a member or members
of the community to assist it in discharging its functions.

(7) The governing body of a public school contemplated in
section 14 may co-opt the owner of the property occupied by
the school or the nominated representative of such owner.

(8) Co-opted members do not have voting rights on the
governing body.

(9) The number of parent members must comprise one more
than the combined total of other members of a governing body
who have voting rights.

Membership of governing body of public school for learn-
ers with special education needs

24. (1) The following categories of persons must be repre-
sented on a governing body of a public school for learners with
special education needs, in each case by a member or mem-
bers of the respective category:

(a) Parents of learners at the school, if reasonably practi-
cable;

(b) educators at the school;
(c) members of staff at the school who are not educators;
(d) learners attending the eighth grade or higher, if reason-

ably practicable;
(e) representatives of sponsoring bodies, if applicable;
(f) representatives of organisations of parents of learners

with special education needs, if applicable;
(g) representatives of organisations of disabled persons, if

applicable;
(h) disabled persons, if applicable; and
(i) experts in appropriate fields of special needs education.
(2) Subject to this Act, the Member of the Executive Council

must, by notice in the Provincial Gazette, determine the number
of members in each category referred to in subsection (1) and
the manner of election or appointment of such members at every
public school for learners with special education needs within
his or her province.

(3) A notice contemplated in subsection (2) must give in-
terested parties an opportunity to make written submissions
within a period of not less than 30 days.

(4) The Member of the Executive Council must consider
all such submissions, and thereafter may alter the notice con-
templated in subsection (2).

Failure by governing body to perform functions
25. (1) If a governing body has ceased to perform its func-

tions, the Head of Department must appoint sufficient persons
to perform those functions for a period not exceeding three
months.

(2) The Head of Department may extend the period referred
to in subsection (1), by further periods not exceeding three
months each, but the total period may not exceed one year.

(3) The Head of Department must ensure that a governing
body is elected in terms of this Act within a year after the
appointment of persons contemplated in subsection (1).

Recusal by members of governing body
26. A member of a governing body must withdraw from a

meeting of the governing body for the duration of the discus-
sion and decision-making on any issue in which the member
has a personal interest.

Reimbursement of members of governing body
27. (1) Necessary expenses incurred by a member of a

governing body in the performance of his or her duties may
be reimbursed by the governing body.

(2) No member of a governing body may be remunerated
in any way for the performance of his or her duties.

Election of members of governing body
28. Subject to this Act and any applicable provincial law,

the Member of the Executive Council must, by notice in the
Provincial Gazette, determine-

(a) the term of office of members and office-bearers of a
governing body;

(b) the designation of an officer to conduct the process for
the nomination and election of members of the governing body;

(c) the procedure for the disqualification or removal of a
member of the governing body or the dissolution of a govern-
ing body, for sufficient reason in each case;

(d) the procedure for the filling of a vacancy on the gov-
erning body;

(e) guidelines for the achievement of the highest practica-
ble level of representativity of members of the governing body;

(f) a formula or formulae for the calculation of the number
of members of the governing body to be elected in each of the
categories referred to in section 23(2), but such formula or
formulae must provide reasonable representation for each cat-
egory and must be capable of application to the different siz-
es and circumstances of public schools; and

(g) any other matters necessary for the election, appoint-
ment or assumption of office of members of the governing body.

Office-bearers of governing bodies
29. (1) A governing body must, from amongst its members,

elect office-bearers, who must include at least a chairperson,
a treasurer and a secretary.

(2) Only a parent member of a governing body who is not
employed at the public school may serve as the chairperson of
the governing body.

Committees of governing body
30. (1) A governing body may-
(a) establish committees, including an executive commit-

tee; and
(b) appoint persons who are not members of the govern-
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ing body to such committees on grounds of expertise, but a
member of the governing body must chair each committee.

(2) A governing body of an ordinary public school which
provides education to learners with special education needs must
establish a committee on special education needs.

Term of office of members and office-bearers of governing
bodies

31. (1) The term of office of a member of a governing body
other than a learner may not exceed three years.

(2) The term of office of a member of a governing body
who is a learner may not exceed one year.

(3) The term of office of an office-bearer of a governing
body may not exceed one year.

(4) A member or office-bearer of a governing body may be
re-elected or co-opted, as the case may be, after the expiry of
his or her term of office.

Status of minors on governing bodies of public schools
32. (1) A member of a governing body who is a minor may

not contract on behalf of a public school.
(2) A member of a governing body who is a minor may not

vote on resolutions of a governing body which impose liabil-
ities on third parties or on the school.

(3) A member of a governing body who is a minor incurs
no personal liability for any consequence of his or her mem-
bership of the governing body.

Closure of public schools
33. (1) The Member of the Executive Council may, by notice

in the Provincial Gazette, close a public school.
(2) The Member of the Executive Council may not act under

subsection (1) unless he or she has-
(a) informed the governing body of the school of his or her

intention so to act and his or her reasons therefor;
(b) granted the governing body of the school a reasonable

opportunity to make representations to him or her in relation
to such action;

(c) conducted a public hearing on reasonable notice, to
enable the community to make representations to him or her
in relation to such actions; and

(d) given due consideration to any such representations
received.

(3) If a public school is closed in terms of subsection (1)
all assets and liabilities of such school must, subject to the
conditions of any donation, bequest or trust contemplated in
section 37(4), devolve on the State unless otherwise agreed
between the Member of the Executive Council and the gov-
erning body of the school.

CHAPTER 4

FUNDING OF PUBLIC SCHOOLS

Responsibility of State
34. (1) The State must fund public schools from public

revenue on an equitable basis in order to ensure the proper
exercise of the rights of learners to education and the redress
of past inequalities in education provision.

(2) The State must, on an annual basis, provide sufficient
information to public schools regarding the funding referred
to in subsection (1) to enable public schools to prepare their
budgets for the next financial year.

Norms and standards for funding of public schools
35. Subject to the Constitution and this Act, the Minister

must determine norms and minimum standards for the fund-

ing of public schools after consultation with the Council of
Education Ministers, the Financial and Fiscal Commission and
the Minister of Finance.

Responsibility of governing body
36. A governing body of a public school must take all

reasonable measures within its means to supplement the re-
sources supplied by the State in order to improve the
quality of education provided by the school to all learners at
the school.

School funds and assets of public schools
37. (1) The governing body of a public school must estab-

lish a school fund and administer it in accordance with direc-
tions issued by the Head of Department.

(2) Subject to subsection (3), all money received by a public
school including school fees and voluntary contributions must
be paid into the school fund.

(3) The governing body of a public school must open and
maintain a banking account.

(4) Money or other goods donated or bequeathed to or re-
ceived in trust by a public school must be applied in accord-
ance with the conditions of such donation, bequest or trust.

(5) All assets acquired by a public school on or after the
commencement of this Act are the property of the school.

(6) The school fund, all proceeds thereof and any other
assets of the public school must be used only for-

(a) educational purposes, at or in connection with such
school;

(b) educational purposes, at or in connection with another
public school, by agreement with such other public school and
with the consent of the Head of Department;

(c) the performance of the functions of the governing body;
or

(d) another educational purpose agreed between the gov-
erning body and the Head of Department.

Annual budget of public school
38. (1) A governing body of a public school must prepare a

budget each year, according to guidelines determined by the
Member of the Executive Council, which shows the estimated
income and expenditure of the school for the following financial
year.

(2) Before a budget referred to in subsection (1) is approved
by the governing body, it must be presented to a general meet-
ing of parents convened on at least 30 days’ notice, for consid-
eration and approval by a majority of parents present and voting.

School fees at public schools
39. (1) Subject to this Act, school fees may be determined

and charged at a public school only if a resolution to do so has
been adopted by a majority of parents attending the meeting
referred to in section 38(2).

(2) A resolution contemplated in subsection (1) must pro-
vide for-

(a) the amount of fees to be charged; and
(b) equitable criteria and procedures for the total, partial or

conditional exemption of parents who are unable to pay school
fees.

(3) The governing body must implement a resolution adopt-
ed at the meeting contemplated in subsection (1).

(4) The Minister must, after consultation with the Council
of Education Ministers and the Minister of Finance, make reg-
ulations regarding the equitable criteria and procedures referred
to in subsection (2)(b).

Parent’s liability for payment of school fees
40. (1) A parent is liable to pay the school fees determined
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in terms of section 39 unless or to the extent that he or she has
been exempted from payment in terms of this Act.

(2) A parent may appeal to the Head of Department against
a decision of a governing body regarding the exemption of such
parent from payment of school fees.

(3) In deciding an appeal referred to in subsection (2), the
Head of Department must follow due process which safeguards
the interests of the parent and the governing body.

Enforcement of payment of school fees
41. The governing body of a public school may by proc-

ess of law enforce the payment of school fees by parents who
are liable to pay in terms of section 40.

Financial records and statements of public schools
42. The governing body of a public school must-
(a) keep records of funds received and spent by the public

school and of its assets, liabilities and financial transactions;
and

(b) as soon as practicable, but not later than three months
after the end of each financial year, draw up annual financial
statements in accordance with the guidelines determined by the
Member of the Executive Council.

Audit or examination of financial records and statements
43. (1) The governing body of a public school must appoint

a person registered as an accountant and auditor in terms of
the Public Accountants and Auditors Act, 1991 (Act No. 80
of 1991), to audit the records and financial statements referred
to in section 42.

(2) If the audit referred to in subsection (1) is not reason-
ably practicable, the governing body of a public school must
appoint a person to examine and report on the records and fi-
nancial statements referred to in section 42, who-

(a) is qualified to perform the duties of an accounting of-
ficer in terms of section 60 of the Close Corporations Act, 1984
(Act No. 69 of 1984); or

(b) is approved by the Member of the Executive Council
for this purpose.

(3) No person who has a financial interest in the affairs of
the public school may be appointed under this section.

(4) If the Member of the Executive Council deems it nec-
essary, he or she may request the Auditor-General to under-
take an audit of the records and financial statements of a pub-
lic school.

(5) A governing body must submit to the Head of Depart-
ment, within six months after the end of each financial year,
a copy of the annual financial statements, audited or examined
in terms of this section.

(6) At the request of an interested person, the governing
body must make the records referred to in section 42, and the
audited or examined financial statements referred to in this
section, available for inspection.

Financial year of public school
44. The financial year of a public school commences on the

first day of January and ends on the last day of December of
each year.

CHAPTER 5

INDEPENDENT SCHOOLS

Establishment of independent school
45. Subject to this Act and any applicable provincial law,

any person may, at his or her own cost, establish and main-
tain an independent school.

Registration of independent school
46. (1) No person may establish or maintain an independ-

ent school unless it is registered by the Head of Department.
(2) The Member of the Executive Council must, by notice

in the Provincial Gazette, determine the grounds on which the
registration of an independent school may be granted or with-
drawn by the Head of Department.

(3) A Head of Department must register an independent
school if he or she is satisfied that-

(a) the standards to be maintained by such school will not
be inferior to the standards in comparable public schools;

(b) the admission policy of the school does not discrimi-
nate on the grounds of race; and

(c) the school complies with the grounds for registration
contemplated in subsection (2).

(4) Any person who contravenes subsection (1) is guilty of
an offence and upon conviction liable to a fine or imprison-
ment for a period of three months.

Withdrawal of registration of independent school
47. (1) No withdrawal of the registration of an independ-

ent school is valid unless-
(a) the owner of such independent school has been furnished

by the Head of Department with a notice of intention to with-
draw the registration, stating the reasons why such withdraw-
al is contemplated;

(b) the owner of such independent school has been grant-
ed an opportunity to make written representations to the Head
of Department as to why the registration of the independent
school should not be withdrawn; and

(c) any such representations received have been duly con-
sidered.

(2) The owner of an independent school may appeal to the
Member of the Executive Council against the withdrawal of
the registration of such independent school.

Subsidies to registered independent schools
48. (1) The Minister may, by notice in the Government

Gazette, determine norms and minimum standards for the grant-
ing of subsidies to independent schools after consultation with
the Council of Education Ministers and the Financial and Fis-
cal Commission and with the concurrence of the Minister of
Finance.

(2) The Member of the Executive Council may, out of funds
appropriated by the provincial legislature for that purpose, grant
a subsidy to an independent school.

(3) If a condition subject to which a subsidy was granted
has not been complied with, the Head of Department may ter-
minate or reduce the subsidy from a date determined by him
or her.

(4) The Head of Department may not terminate or reduce
a subsidy under subsection (3) unless-

(a) the owner of such independent school has been furnished
with a notice of intention to terminate or reduce the subsidy
and the reasons therefor;

(b) such owner has been granted an opportunity to make
written representations as to why the subsidy should not be
terminated or reduced; and

(c) any such representations received have been duly con-
sidered.

(5) The owner of an independent school may appeal to the
Member of the Executive Council against the termination or
reduction of a subsidy to such independent school.

Declaration of independent school as public school
49. (1) The Member of the Executive Council may, with

the concurrence of the Member of the Executive Council re-
sponsible for finance, enter into an agreement with the owner
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of an independent school in terms whereof such independent
school is declared to be a public school.

(2) Notice of the change of status contemplated in subsec-
tion (1) must be published in the Provincial Gazette.

Duties of Member of Executive Council relating to inde-
pendent schools

50. (1) The Member of the Executive Council must, by
notice in the Provincial Gazette, determine requirements for-

(a) the admission of learners of an independent school to
examinations conducted by or under the supervision of the
education department;

(b) the keeping of registers and other documents by an in-
dependent school;

(c) criteria of eligibility, conditions and manner of payment
of any subsidy to an independent school; and

(d) any other matter relating to an independent school which
must or may be prescribed in terms of this Act.

(2) Different requirements may be made under subsection
(1) in respect of different independent schools.

(3) The Member of the Executive Council must allow the
affected parties a reasonable period to comment on any require-
ment he or she intends to determine under subsection (1).

Registration of learner for education at home
51. (1) A parent may apply to the Head of Department for

the registration of a learner to receive education at the learn-
er’s home.

(2) The Head of Department must register a learner as con-
templated in subsection (1) if he or she is satisfied that-

(a) the registration is in the interests of the learner;
(b) the education likely to be received by the learner at

home-
(i) will meet the minimum requirements of the curriculum

at public schools; and
(ii) will be of a standard not inferior to the standard of

education provided at public schools; and
(c) the parent will comply with any other reasonable con-

ditions set by the Head of Department.
(3) The Head of Department may, subject to subsection (4),

withdraw the registration referred to in subsection (1).
(4) The Head of Department may not withdraw the regis-

tration until he or she-
(a) has informed the parent of his or her intention so to act

and the reasons therefor;
(b) has granted the parent an opportunity to make represen-

tations to him or her in relation to such action; and
(c) has duly considered any such representations received.
(5) A parent may appeal to the Member of the Executive

Council against the withdrawal of a registration or a refusal to
register a learner in terms of this Act.

CHAPTER 6

TRANSITIONAL PROVISIONS

Transitional provisions relating to schools other than pri-
vate schools

52. (1) Any school which was established or was deemed
to have been established in terms of any law governing school
education in the Republic of South Africa and which existed
immediately prior to the commencement of this Act, other than
a private school referred to in section 53 is deemed to be a
public school.

(2) The assets and liabilities which vested in a school con-
templated in subsection (1) immediately prior to the commence-
ment of this Act, vest in the public school in question.

(3) Funds and other moveable assets used by, or held for
or on behalf of, a public school contemplated in subsection (1)
and which in law are the property of the State, remain at the
disposal of the school, and devolve on the school on a date and
subject to conditions determined by the Minister by notice in
the Government Gazette, after consultation with the Council
of Education Ministers.

(4) Any transaction entered into prior to the commencement
of this Act by a school contemplated in subsection (1), which
had the effect of transferring funds or other assets of such school
to another person or body without value, is invalid.

Transitional provisions relating to private schools
53. A private school which was registered or deemed to have

been registered under the provisions of a law regulating school
education in the Republic of South Africa and which existed
immediately prior to the commencement of this Act, is deemed
to be an independent school.

Transitional provisions relating to governing bodies
54. (1) The Minister must, after consultation with the Mem-

ber of the Executive Council and by notice in the Government
Gazette, determine dates-

(a) by which the election of members of governing bodies
at all public schools in a province must be finalised in terms
of this Act; and

(b) from which the governing bodies referred to in subsec-
tion (1)(a) must function in terms of this Act.

(2) Different dates may be determined in terms of subsec-
tion (1)(b) in respect of governing bodies in the different prov-
inces.

(3) Any governing body, management council or similar
authority of a public school, which existed immediately prior
to the commencement of this Act, continues to function until
the day before the date on which the relevant governing body
is elected and must perform all the functions it performed prior
to the commencement of this Act which a governing body can
lawfully perform in terms of this Act.

(4) Until a governing body begins to function in terms of
subsection 1(b), such governing body of a school deemed to
be a public school in terms of section 52(1) must perform the
functions lawfully performed by its predecessor which are
capable of being performed by a governing body in terms of
this Act.

Transitional provisions relating to immovable property of
certain schools

55. (1) The immovable property of a school which was
declared to be a state-aided school under section 29(2A) of the
Education Affairs Act, 1988 (House of Assembly) (Act No. 70
of 1988), devolves upon the State on a date determined by the
Minister by notice in the Government Gazette.

(2) The Minister may determine different dates in respect
of different schools under subsection (1).

(3) Any notice determining a date or dates referred to in
subsection (1) or (2) must grant all interested parties a period
of not less than 30 days in which to make written submissions.

(4) The Minister must consider all such submissions re-
ceived, and thereafter may alter any notice referred to in sub-
section (1).

(5) Any transfer duty, stamp duty, other fees or costs pay-
able as a result of the transfer of the immovable property con-
templated in subsection (1) must be paid in full or in part from
funds appropriated by Parliament for that purpose.

(6) The Minister may, with the concurrence of the Minis-
ter of Finance, direct that no transfer duty, stamp duty, other
fees or costs contemplated in subsection (5) be paid in respect
of a particular transfer under this section.
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(7) The rights of third parties with claims against the school
in respect of the immovable property affected by the transfer
contemplated in this section are not extinguished by the transfer
and-

(a) a third party acquires no right of execution against the
immovable property as a result of such transfer alone;

(b) a third party is obliged to excuss the school in question if
the school fails to meet its commitments to the third party; and

(c) the State indemnifies such a third party in its claims
against the school which were secured by the immovable prop-
erty, but the third party does not acquire a greater right against
the State than that which it had against the school prior to the
transfer.

(8) The fact that compensation for any land and real rights
in or over land expropriated in terms of subsection (1) has not
been finalised or paid, does not impede the transfer of such land
and real rights in or over land to the State.

(9) Until the date contemplated in subsection (1), a public
school referred to in that subsection may not let, sell or other-
wise alienate its immovable property, or grant to any person
any real right thereon or servitude thereon without the written
consent of the Member of the Executive Council.

(10) Any claim for compensation arising from subsection
(1) must be determined as contemplated in the Constitution.

Transitional provisions relating to public schools on private
property

56. If an agreement contemplated in section 14 does not exist
at the commencement of this Act in respect of a school, standing
on private property and which is deemed to be a public school
in terms of section 52(1), the Member of the Executive Coun-
cil must take reasonable measures to conclude such an agree-
ment within six months of the commencement of this Act.

Transitional provisions relating to private property owned
by religious organisation

57. If the owner of the private property referred to in sec-
tion 56 is a religious organisation, such owner may require that
the agreement contemplated in section 14 must recognise, in
an appropriate manner consistent with this Act, the distinctive
religious character of the school.

CHAPTER 7

GENERAL PROVISIONS

Expropriation
58. (1) The Member of the Executive Council may, if it is

in the public interest to do so, expropriate land or a real right
in or over land for any purpose relating to school education in
a province.

(2) The Member of the Executive Council must give no-
tice in the Provincial Gazette of his or her intention to expro-
priate in terms of subsection (1).

(3) A notice contemplated in subsection (2) must-
(a) identify the land or any real right in or over the land;
(b) give interested parties an opportunity to make written

submissions regarding the expropriation within a period of not
less than 30 days; and

(c) invite any person claiming compensation as a result of
the expropriation to enter into negotiations with the Member
of the Executive Council in that regard, and draw attention to
the provisions of subsection (5).

(4) The Member of the Executive Council may, after con-
sidering all such written submissions, expropriate the land or
any real right in or over the land referred to in subsection (3)
by notice in the Provincial Gazette.

(5) Any expropriation contemplated in subsection (4) takes
effect immediately even though compensation payable in re-
spect of such land or real right in or over such land has not
been finally determined or paid.

(6) If the Member of the Executive Council and an owner
of the land or real right fail to reach agreement regarding the
payment of compensation, either party may refer the matter to
a court for determination, or they may agree to refer the dis-
pute to an arbitrator for arbitration.

(7) The arbitrator determines the time, venue and procedures
which apply in the arbitration.

(8) The arbitrator determines the dispute and makes a written
award giving reasons for such award as soon as possible after
the arbitration, and his or her determination is binding.

(9) The arbitrator may not make an award of costs.
(10) The arbitrator is paid, out of moneys appropriated for

this purpose by the provincial legislature, such fees and allow-
ances as the Member of the Executive Council may determine,
with the concurrence of the Member of the Executive Coun-
cil responsible for finance.

(11) Any transfer duty, stamp duty, other fees or costs pay-
able as a result of any transfer of land or a real right contem-
plated in subsection (1) may be paid in full or in part from funds
appropriated by the provincial legislature for that purpose.

(12) Any claim to compensation arising from the expropri-
ation contemplated in subsection (4) must be determined as
contemplated in the Constitution and this section.

Duty of schools to provide information
59. (1) A school must make information available for in-

spection by any person, insofar as such information is required
for the exercise and protection of such person’s rights.

(2) Every school must provide such information about the
school as is reasonably required by the Head of Department.

Liability of State
60. (1) The State is liable for any damage or loss caused

as a result of any act or omission in connection with any edu-
cational activity conducted by a public school and for which
such public school would have been liable but for the provi-
sions of this section.

(2) The provisions of the State Liability Act, 1957 (Act No.
20 of 1957), apply to any claim under subsection (1).

Regulations
61. The Minister may make regulations on any matter which

must or may be prescribed by regulation under this Act and any
matter which may be necessary or expedient to prescribe in
order to achieve the objects of this Act.

Delegation of powers
62. (1) The Member of the Executive Council may, subject

to such conditions as he or she may determine, delegate any
power conferred upon him or her by or under this Act to the
Head of Department or an officer, except the power to pub-
lish a notice and the power to decide an appeal lodged with
him or her in terms of this Act.

(2) The Head of Department may, subject to such condi-
tions as he or she may determine, delegate to an officer any
of his or her powers in terms of this Act or delegated to him
or her in terms of subsection (1).

(3) A delegation under subsection (1) or (2) does not pre-
vent the Member of the Executive Council or Head of Depart-
ment, as the case may be, from exercising such power or per-
forming such duty.

Repeal and amendment of laws
63. (1) The laws listed in the first column of Schedule I are
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hereby repealed to the extent set out in the third column of that
Schedule.

(2) The Educators’ Employment Act, 1994 (Proclamation
No. 138 of 1994), is hereby amended to the extent set out in
Schedule 2.

Short title and commencement
64. This Act is the South African Schools Act, 1996, and

comes into operation on a date fixed by the President by proc-
lamation in the Government Gazette.

SCHEDULE 1

No. and year of Act Short title Extent of repeal

Act No. 47 of 1963 Coloured Persons Sections 1A, 8 to 20,
Education Act, 26 and 28 to 31
1963

Act No. 61 of 1965 Indians Education Sections 1B, 8 to 20, 26,
Act, 1965 28, 29, 31 and 33(1)(g)

Act No. 90 of 1979 Education and Sections 1A, 3, 4, 11 to 29,
Training Act, 1979 31, 32, 43 and 44(1)(h)

Act No. 104 of 1986 Private Schools Act Section 1A
(House of Assembly),
1986

Act No. 70 of 1988  Education Affairs Act Sections 3 and 65 and
 (House of Assembly), Chapter 7
1988

SCHEDULE 2

(Amendment of Educators’ Employment Act, 1994, by
section 63)

1. Amendment of section I by-
(a) the insertion of the following definitions:
«‘Department’ means a department contemplated in section

7(2) of the Public Service Act, 1994 (Proclamation No. 103 of
1994), responsible for education in the national government;

‘educational institution’ means a public school, college of
education, technical college, other college or an office control-
ling such a school or college or rendering a support service to
such a school or college where educators are employed, in
regard to which the terms and conditions of employment of such
educators are determined by this Act but excludes a universi-
ty, technikon, independent school or independent college;

‘Labour Relations Act’ means the Labour Relations Act,
1995 (Act No. 66 of 1995);

‘public educational institution’ means an educational insti-
tution which is not a state-aided college;

‘public school’ means a public school as defined in section
I of the South African Schools Act, 1996;

‘state-aided college’ means a college of education, techni-
cal college or other college which is wholly or partly funded
by the State in respect of the remuneration and conditions of
service of educators in posts on the establishment created in
terms of section 3(1) and in regard to which the college is the
employer of such educators;

‘unsubsidised post’ means a post at a state-aided college in
respect of which no subsidy in terms of a law is paid by the
State;»;

(b) substitution for the definitions of «educator», «employee
member» and «employer» of the following definitions, respec-
tively-

«‘educator’ means any person who teaches, educates or
trains other persons or provides professional therapy educational
services including professional therapy at any school, techni-

cal college or college of education educational institution or
assists in rendering professional services or performs educa-
tional management services or educational auxiliary services
provided by or in a department of education and whose em-
ployment appointment and terms and conditions of employment
is are regulated by this Act; ‘employee member’ means an
employee organisation that is a member of the Education La-
bour Relations Council established in terms of section 6 of the
Education Labour Relations Act 37(3)(b) read with item 20 of
Schedule 7 to the Labour Relations Act;

‘employer’ means-
(a) in the case of a departmental public educational insti-

tution or office, the head of a department; and
(b) in the case of a state-aided educational institution col-

lege, the body which employs an educator;
(c) for the purposes of section 5(1)(a) and (b) the Minister

in respect of educators appointed to posts created in terms of
sections 3(1) and (3); and

(d) in the case of an unsubsidised post at a public school
referred to in section 3A, the body which employs the educa-
tor.»; and

(c) the deletion of the following definitions, namely-
«departmental educational institution»
«subsidised post»
«state-aided educational institution»
«Executive Council»
«Education Labour Relations Act»
2. The substitution for section 3 of the following section:
«Educator Establishment of educational institutions and

Department
3. (1) Notwithstanding anything to the contrary contained

in any other law, but subject to this Act and the National Pol-
icy for General Education Affairs on the Salaries and Condi-
tions of Employment of Educators Act, 1984 (Act No. 76 of
1984), the educator establishment at an a state educational
institution in a province shall consist of the posts which the
Member of the Executive Council creates and the educator
establishment of the Department of Education shall consist of
the posts which the Minister creates.

(2) The employer A state-aided college may create unsub-
sidised posts additional to the educator establishment referred
to in subsection (1).

(3) Educators may be appointed on a temporary basis ad-
ditional to the establishment referred to in subsection (1) with
the approval of the Member of the Executive Council or the
Minister, as the case may be.

(4) A post referred to in subsection (1) may be regraded,
redesignated, converted or abolished by the Member of the
Executive Council or the Minister, as the case may be.».

3. By the insertion after section 3 of the following section:
«Transitional arrangement
3A. (1) The authority to create unsubsidised posts, to em-

ploy educators in such posts and all other matters incidental
thereto which, in terms of section 3(2), vested in a state-aided
school prior to the commencement of this Act, shall remain
intact for such school until 31 December 1997, and thereafter
such authority shall cease.

(2) Contracts of employment of educators appointed to posts
referred to in subsection (1) entered into after the commence-
ment of this Act, shall not be valid after 31 December 1997.».

4. The substitution for section 4 of the following section:
«Appointment and promotion of educators
4. (1) The qualifications for appointment and promotion as

an educator shall be prescribed determined by the Minister.
(2) Subject to the provisions of the Constitution, the Labour

Relations Act, 1995 (Act No. 66 of 1995), and agreements
reached in terms thereof Posts posts shall be filled by appoint-
ment, transfer or promotion and the power to fill a post creat-
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ed under section 3 shall, subject to the provisions Of this Act,
vest in the employer, who shall exercise such power with re-
gard to posts referred to in section 3(1) and (3) subject to the
prior approval of the Member of the Executive Council or the
Minister, as the case may be.

(3) The authority to fill a post referred to in section 3(1)
and (3) at a public school in terms of subsection (2) is exer-
cised on the recommendation of a public school, as represent-
ed by its governing body, and the employer may only deviate
from such recommendation if:

(a) the candidate does not have the required qualifications;
(b) the candidate has been found guilty of misconduct; or
(c) sufficient proof exists that the recommendation made by

the school was based on improper influence.
(3) (4) An educator may be appointed under subsection (2)

this section-
(a) in a permanent capacity, which shall include an appoint-

ment to the permanent relief staff, whether on probation or not;
or

(b) temporarily or on special contract, whether in a full-time
or part-time capacity.

(4) (5) An appointment, transfer or promotion referred to
in subsection (2) shall be effected in such manner and subject
to such conditions as may be determined by the Minister.

(5) (6) An educator appointed in terms of any law repeat-
ed by this Act shall be deemed to have been appointed in terms
of this Act to the appropriate post on the establishment of the
state educational institution in question.

(7) An educator appointed in terms of the Public Service
Act, 1994, shall be deemed to have been appointed in terms
of this Act.

(8) An educator appointed at a public school shall not, by
virtue of an amendment of this Act by the South African
Schools Act, 1996, be regarded as having changed employers.».

5. The amendment of section 5-
(a) by the substitution for subsection (1) of the following

subsection:
«(1) Notwithstanding anything to the contrary contained in

any other law, but subject to the provisions of the National Policy
on the Salaries and Conditions of Employment of Educators Act
for General Education Affairs, 1984 (Act No. 76 of 1984), and
the Education Labour Relations Act and subsection (2)-

(a) the salaries, salary scales, and allowances and other terms
and conditions of employment of educators appointed, trans-
ferred or promoted to posts referred to in section 3(1) and (3)
shall be determined by the Minister;

(b) the other terms and conditions of employment and serv-
ice benefits of educators referred to in paragraph (a) shall be
prescribed by the Minister; and

(b)c the salaries, salary scales, allowances and other terms
and conditions of employment referred to in paragraphs para-
graph (a) and (b) with a financial implication shall be deter-
mined by the Minister with the concurrence of the Minister
responsible for finance at national level; and

(c)d the salaries, salary scales, allowances and other terms
and conditions of employment of educators at a state-aided
college appointed, transferred or promoted to posts referred to
in section 3(2)(3) shall be determined by the employer.»; and

(b) by the deletion of subsection (2).
6. The substitution for section 6 of the following section:
«Transfer and secondment of educators
6. (1) Subject to the provisions of this section, section 4(3)

and applicable terms and conditions of employment, an edu-
cator employed in an office or departmental a public educa-
tional institution may be transferred from the post in which he
or she serves to any other post-

(a) at the same departmental educational institution or of-
fice or at another departmental educational institution or of-

fice a public educational institution under the control of the
same provincial education department by the Member of the
Executive Council; or

(b) at a departmental public educational institution or of-
fice in a different province or the Department at national lev-
el by the Member of the Executive Council, or the Minister,
as the case may be, with the concurrence of the Member of the
Executive Council of such other province or the Minister, as
the case may be.

(2) Subject to the provisions of this section, an educator
employed at a state-aided educational institution college may
with his or her consent, be transferred from the post in which
he or she serves to any other post at the same or to any other
state-aided educational institution college or public departmental
educational institution-

(a) in the same province by the Member of the Executive
Council, with the concurrence of the employer or employers
concerned; or

(b) in a different province by the Member of the Executive
Council, with the concurrence of the Member of the Executive
Council of such other province and the employers concerned; or

(c) at the Department at national level with the concurrence
of the Minister.

(3) Subject to the provisions of this section, an educator at
a departmental public educational institution or office may, with
his or her consent, be transferred from the post in which he or
she serves to any other post at a state-aided educational insti-
tution college, and in such a case the provisions of subsection
(2) must apply mutatis mutandis.

(4) A transfer provided for in subsections (1), (2) and (3)
may be effected irrespective of whether the post to which an
educator is transferred is of the same, a lower or higher grade:
Provided that-

(a) the salary and salary scale of an educator shall not be
lowered without his or her consent; and

(b) paragraph (a) shall not apply in respect of an educator
transferred in terms of section 19(1).

(5) An educator who is employed in a permanent capacity
at a state public educational institution in a post of a lower or
higher grading than that appropriate to his or her rank shall,
subject to section 4(4) (5) and (6) be transferred to a post with
a grading appropriate to his or her rank as soon as a suitable
vacancy arises.».

7. The amendment of section 7 by the substitution for the
expression «state educational institution», wherever it occurs,
of the expression «public educational institution».

8. The amendment of section 8 by the substitution for the
expression «state educational institution», wherever it occurs,
of the expression «public educational institution».

9. The amendment of section 10 by the substitution for the
expression «state educational institution», wherever it occurs,
of the expression «public educational institution».

10. The amendment of section 11 by the substitution for
subsection (3) of the following subsection:

«(3) If the name of an educator is struck off a register of
educators kept by a body recognised by the Minister in terms
of the National Policy for General Education Affairs Act, 1984
(Act No. 76 of 1984), the South African Council for Educa-
tors he or she shall notwithstanding anything to the contrary
contained in this Act, be deemed to have resigned with effect
from the date following immediately upon the day on which
his or her name was so struck off.»

11. The substitution for section 22 of the following section:
«Transfer of educators on declaration of public education-

al institution to be state-aided college
22. (1) An educator who was employed at a departmental

public educational institution immediately prior to the date of
declaration of such institution to be a state-aided educational
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institution college shall with effect from that date with his or
her consent be transferred to and appointed in the service of
the state-aided educational institution college in question.

(2) An educator transferred and appointed under subsection
(1) shall be appointed on the terms and conditions of employ-
ment applicable to persons in the service of a state-aided col-
lege educational institutions: Provided that-

(a) his or her salary shall not be reduced without his or her
consent as a result of such transfer and appointment;

(b) for the purposes of the said terms and conditions of
employment, including pension benefits, his or her period in
the service of the state-aided public educational institution shall
be deemed to be a period in the service of the provincial gov-
ernment at the state-aided college concerned;

(c) sick leave or vacation leave credit obtained by him or
her as a result of his or her continuous service in a departmental
public educational institution shall be deemed, subject to the
conditions determined by the Minister, to have been obtained
by him or her as a result of his or her service at the state-aid-
ed educational institution college in question; and

(d) any disciplinary proceedings instituted or to be instituted
against him or her in respect of misconduct which he or she
allegedly committed prior to the date contemplated in subsec-
tion (1) shall be disposed of or instituted, as the case may be,
in terms of this Act.».

12. The substitution for section 23 of the following section:
«Transfer of educators on declaration of state-aided college

to be public educational institution
23. (1) An educator who was employed in a subsidised post

at a state-aided educational institution college immediately prior
to the date of declaration of such institution to be departmen-
tal a public educational institution shall with effect from that
date with his or her consent be transferred to and appointed in
the service of the provincial government concerned.

(2) An educator transferred and appointed under subsection
(1) shall be appointed on the terms and conditions of employ-
ment applicable to educators in the service of the provincial
government concerned: Provided that-

(a) his or her salary shall not be reduced without his or her
consent as a result of such transfer and appointment;

(b) for the purposes of the said terms and conditions of
employment, including pension benefits, his or her period in
the service of the state-aided educational institution college shall
be deemed to be a period in the service of the provincial gov-
ernment concerned;

(c) sick or vacation leave credit obtained by him or her as
a result of his or her continuous service at the state-aided ed-
ucational institution college shall be deemed, subject to the
conditions determined by the Minister, to have been obtained
by him or her as a result of his or her period in the service of
the provincial government concerned; and

(d) any disciplinary proceedings instituted or to be instituted
against him or her in respect of misconduct allegedly committed
prior to the said date shall be disposed of or instituted, as the
case may be, in terms of this Act».

——————

No. 4 of 2000
PROMOTION OF EQUALITY AND

PREVENTION OF UNFAIR DISCRIMINATION
ACT, 2000.

It is hereby notified that the President has assented to the
following Act which is hereby published for general informa-
tion:

No. 4 of 2000: Promotion of Equality and Prevention of
Unfair Discrimination Act. 2000.

ACT

To give effect to section 9 read with item 23(1) of Sched-
ule 6 to the Constitution of the Republic of South Africa, 1996,
so as to prevent and prohibit unfair discrimination and harass-
ment; to promote equality and eliminate unfair discrimination;
to prevent and prohibit hate speech; and to provide for mat-
ters connected therewith.

PREAMBLE

The consolidation of democracy in our country requires
the eradication of social and economic inequalities, especial-
ly those that are systemic in nature, which were generated
in our history by colonialism, apartheid and patriarchy, and
which brought pain and suffering to the great majority of our
people;

Although significant progress has been made in restructuring
and transforming our society and its institutions, systemic in-
equalities and unfair discrimination remain deeply embedded
in social structures, practices and attitudes, undermining the
aspirations of our constitutional democracy;

The basis for progressively redressing these conditions lies
in the Constitution which, amongst others, upholds the values of
human dignity, equality, freedom and social justice in a united,
non-racial and non-sexist society where all may flourish;

South Africa also has international obligations under binding
treaties and customary international law in the field of human
rights which promote equality and prohibit unfair discrimina-
tion. Among these obligations are those specified in the Con-
vention on the Elimination of All Forms of Discrimination
Against Women and the Convention on the Elimination of All
Forms of Racial Discrimination;

Section 9 of the Constitution provides for the enactment of
national legislation to prevent or prohibit unfair discrimination
and to promote the achievement of equality;

This implies the advancement, by special legal and other
measures, of historically disadvantaged individuals, commu-
nities and social groups who were dispossessed of their land
and resources, deprived of their human dignity and who con-
tinue to endure the consequences;

This Act endeavors to facilitate the transition to a demo-
cratic society, united in its diversity, marked by human rela-
tions that are caring and compassionate, and guided by the
principles of equality, fairness, equity, social progress, justice,
human dignity and freedom.

BE IT THEREFO ENACTED by the Parliament of the
Republic of South Africa.

as follows:
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CHAPTER 1

DEFINITIONS, OBJECTS, INTERPRETATION,
GUIDING PRINCIPLES AND APPLICATION OF ACT

DEFINITIONS

1. (l) In this Act, unless the context indicates otherwise—
(i) “age.’ includes the conditions of disadvantage and vul-

nerability suffered by persons on the basis of their age, espe-
cially advanced age;

(ii) “clerk of the equality court” means a clerk of an equality
court appointed or designated in terms of section 17, read with
section 31, and includes any reference to “a clerk”;

(iii) .”Commission for Gender Equality” means the Com-
mission for Gender Equality referred to in section 187 of the
Constitution;

(iv) “complainant” means any person who alleges any con-
travention of this Act and who institutes proceedings in terms
of the Act;

(v) “Constitution” means the Constitution of the Republic
of South Africa. 1996 (Act No. 108 of 1996);

(vi) “constitutional institution” means any of the relevant
institutions supporting constitutional democracy referred to in
Chapter 9 of the Constitution and includes the Pan South Af-
rican Language Board;

(vii) “Department” means the Department of Justice and
Constitutional Development;

(viii) “discrimination” means any act or omission, includ-
ing a policy, law. rule.

practice, condition or situation which directly or indirect-
ly—

(a) imposes burdens, obligations or disadvantage on; or
(b) withholds benefits, opportunities or advantages from, any

person on one or more of the prohibited grounds;
(ix) .’equality” includes the full and equal enjoyment of

rights and freedoms as contemplated in the Constitution and
includes de jure and de facto equality and also equality in terms
of outcomes;

(x) “equality court’. means a court contemplated in section
16, read with section 31, and includes any reference to “court”:

(xi) ‘family responsibility” means responsibility in relation
to a complainant’s spouse, partner, dependent, child or other
members of his or her family in respect of whom the member
is liable for care and support:

(xii) “family status” includes membership in a family and
the social, cultural and legal rights and expectations associat-
ed with such status;

(xiii) ‘harassment” means unwanted conduct which is per-
sistent or serious and demeans, humiliates or creates a hostile
or intimidating environment or is calculated to induce submis-
sion by actual or threatened adverse consequences and which
is related to

(u) sex. gender or sexual orientation; or
(b) a person’s membership or presumed membership of a

group identified by one or more of the prohibited grounds or
a characteristic associated with such group:

(xiv) .’HIV/AIDS status.’ includes actual or perceived pres-
ence in a person’s body of the Human Immunodeficiency Vi-
rus (HIV) or symptoms of Acquired Immune Deficiency Syn-
drome (AIDS), as well as adverse assumptions based on this
status;

(xv) “marital status.’ includes the status or condition of
being single. married, divorced. widowed or in a relationship,
whether with a person of the same or the opposite sex, involving
a commitment to reciprocal support in a relationship:

(xxvi)“Minister” means the Minister for Justice and Con-
stitutional Development;

(xxvii) “nationality” means ethnic or national origin and
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includes practices associated with xenophobia and other adverse
assumptions of a discriminatory nature but does not includes
rights and obligations normally associated with citizenship;

(xxviii) “person” includes a juristic person, a non-juristic
entity, a group or a category of persons;

(xix) “pregnancy” includes any condition related to preg-
nancy, intended pregnancy, potential pregnancy or termination
of pregnancy;

(xx).’prescribed” means prescribed by regulation in terms
of this Act;

(xxi)“presiding officer” means a presiding officer of an
equality court contemplated in section 16, read with section 31;

(xxii)“prohibited grounds.’ are—
(a) race, gender, sex, pregnancy, marital status. ethnic or

social origin, colour, sexual orientation, age, disability, religion,
conscience. belief, culture. language and birth; or

(b) any other ground where discrimination based on that
other ground—

(i) causes or perpetuates systemic disadvantage:
(ii) undermines human dignity; or
(iii) adversely affects the equal enjoyment of a person’s

rights and freedoms in a serious manner that is comparable to
discrimination on a ground in paragraph (a);

(xxiii).’regulation” means a regulation in terms of this Act;
(xxiv)“respondent” means any person against whom pro-

ceedings are instituted in terms of this Act;
(xv)“sector” means any sector referred to in section 29, and

includes the sectors set out in the Schedule:
(xxvi)“socio-economic status.’ includes a social or economic

condition or perceived condition of a person who is disadvan-
taged by poverty, low employment status or lack of or low-level
educational qualifications;

(xxvii)“South African Human Rights Commission” means
the South African Human Rights Commission referred to in
section 184 of the Constitution;

(xxviii)..the State” includes—
(a) any department of State or administration in the national.

provincial or local sphere of government;
(b) any other function~ or institution—
(i) exercising a power or performing a function in terms of

the Constitution or a provincial constitution; or
(ii) exercising a public power or performing a public func-

tion in terms of any legislation or under customary law or tra-
dition;

(xxix).’this Act’. includes any regulation made in terms of
this Act.

Objects of Act
2. The objects of this Act are—
(a) to enact legislation required by section 9 of the Con-

stitution:
(b) to give effect to the letter and spirit of the Constitution.

in particular—
(i) the equal enjoyment of all rights and freedoms by eve-

ry person:
(ii) the promotion of equality;
(iii) the values of non-racialism and non-sexism contained

in section 1 of the Constitution;
(iv) the prevention of unfair discrimination and protection

of human dignity  as contemplated in sections 9 and 10 of the
Constitution;

(v) the prohibition of advocacy of hatred. based on race,
ethnicity, gender or religion, that constitutes incitement to cause
harm as contemplated in section 16(2)(c) of the Constitution
and section 12 of this Act;

(c) to provide for measures to facilitate the eradication of
unfair discrimination, hate speech and harassment. particular-
ly on the grounds of race, gender and disability;

(d) to provide for procedures for the determination of cir-
cumstances under which discrimination is unfair:

(e) to provide for measures to educate the public and raise
public awareness on the importance of promoting equality and
overcoming unfair discrimination, hate speech and harassment;

(f) to provide remedies for victims of unfair discrimination,
hate speech and harassment and persons whose right to equality
has been infringed;

(g) to set out measures to advance persons disadvantaged
by unfair discrimination:

(h) to facilitate further compliance with international law
obligations including treaty obligations in terms of, amongst
others, the Convention on the Elimination of All Forms of
Racial Discrimination and the Convention on the Elimination
of All Forms of Discrimination against Women.

Interpretation of Act
3. (1) Any person applying this Act must interpret its pro-

visions to give effect to
(u) the Constitution, the provisions of which include the

promotion of equality through legislative and other measures
designed to protector advance persons  disadvantaged by past
and present unfair discrimination:

(b) the Preamble, the objects and guiding principles of this
Act, thereby fulfilling the spirit, purport and objects of this Act.

(2) Any person interpreting this Act may be mindful of—
(a) any relevant law or code of practice in terms of a law;
(b) international law. particularly the international agree-

ments referred to in section 2 and customary international law;
(c) comparable foreign law.
(3) Any person applying or interpreting this Act must take

into account the context of the dispute and the purpose of this
Act.

Guiding principles
4. (1) In the adjudication of any proceedings which are

instituted in terms of or under this Act. the following princi-
ples should apply:

(a) The expeditious and informal processing of cases, which
facilitate participation by the parties to the proceedings:

(b) access to justice to all persons in relevant judicial and
other dispute resolution forums;

(c) the use of rules of procedure in terms of section 19 and
criteria to facilitate participation;

(d) the use of corrective or restorative measures in conjunc-
tion with measures of a deterrent nature;

(e) the development of special stills and capacity for per-
sons applying this Act in order to ensure efective implemen-
tation and administration thereof.

(2) In the application of this Act the following should be
recognised and taken into account:

(a) The existence of systemic discrimination and inequali-
ties, particularly in respect of race. gender and disability in all
spheres of life as a result of past and present unfair discrimi-
nation, brought about by colonialism. the apartheid system and
patriarchy: and

(b) the need to take measures at all levels to eliminate such
discrimination and inequalities.

Application of Act
5. (1) This Act binds the State and all persons.
(2) If my conflict relating to a matter dealt with in this Act

arises between this Act and the provisions of any other law,
other than the Constitution or an Act of Parliament  expressly
amending this Act, the provisions of this Act must prevail.

(3) This Act does not apply to any person to whom and to
the extent to which the Employment Equity Act. 1998 (Act No.
55 of 1998), applies.
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CHAPTER 2

PREVENTION, PROHIBITION AND ELIMINATION
OF UNFAIR DISCRIMINATION, HATE SPEECH AND

HARASSMENT

Prevention and general prohibition of unfair discrimination
6. Neither the State nor any person may unfairly discrimi-

nate against any person.

Prohibition of unfair discrimination on ground of race
7. Subject to section 6, no person may unfairly discrimi-

nate against any person on the ground of race, including—
(a) the dissemination of any propaganda or idea, which

propounds the racial superiority or inferiority of any person,
including incitement to, or participation in, any form of racial
violence:

(b) the engagement in any activity which is intended to
promote, or has the effect of promoting, exclusivity, based on
race;

(c) the exclusion of persons of a particular race group un-
der any rule or practice that appears to be legitimate but which
is actually aimed at maintaining exclusive control by a partic-
ular race group;

(d) the provision or continued provision of inferior servic-
es to any racial group, compared to those of another racial
group;

(e) the denial of access to opportunities, including access
to services or contractual opportunities for rendering services
for consideration, or failing to take steps to reasonably accom-
modate the needs of such persons.

Prohibition of unfair discrimination on ground of gender
8. Subject to section 6, no person may unfairly discrimi-

nate against any person on the ground of gender, including—
(u) gender-based violence:
(b) female genital mutilation;
(c) the system of preventing women from inheriting fami-

ly property:
(d) any practice, including traditional, customary or religious

practice, which impairs the dignity of women and undermines
equality between women and men, including the undermining
of the dignity and well-being of the girl child;

(e) any policy or conduct that unfairly limits access of
women to land rights. finance, and other resources:

(f) discrimination on the ground of pregnancy;
(g) limiting women’s access to social services or benefits,

such as health. education and social security;
(h) the denial of access to opportunities, including access

to services or contractual opportunities for rendering services
for consideration, or failing to take steps to reasonably accom-
modate the needs of such persons;

(i) systemic inequality of access to opportunities by wom-
en as a result of the sexual division of labour.

Prohibition of unfair discrimination on ground of disability
9. Subject to section 6, no person may unfairly discrimi-

nate against any person on the ground of disability, including—
(u) denying or removing from any person who has a disa-

bility, any supporting or enabling facility necessary for their
functioning in society;

(b) contravening the code of practice or regulations of the
South African Bureau of Standards that govern environmen-
tal accessibility;

(c) failing to eliminate obstacles that unfairly limit or re-
strict persons with disabilities from enjoying equal opportunities
or failing to take steps to reasonably accommodate the needs
of such persons.

Prohibition of hate speech
10. (1) Subject to the proviso in section 12. no person may

publish, propagate, advocate or communicate words based on
one or more of the prohibited grounds, against any person, that
could reasonably be construed to demonstrate a clear intention
to

(a) be hurtful;
(b) be harmful or to incite harm;
(c) promote or propagate hatred.
(2) Without prejudice to any remedies of a civil nature under

this Act, the court may, in accordance with section 2 l(2)(n)
and where appropriate, refer any case dealing with the publi-
cation, advocacy, propagation or communication of hate speech
as contemplated in subsection ( 1), to the Director of Public
Prosecutions having jurisdiction for the institution of criminal
proceedings in terms of the common law or relevant legisla-
tion.

Prohibition of harassment
11. No person may subject any person to harassment.
Prohibition of dissemination and publication of information

that unfairly discriminates
12. No person may—
(a) disseminate or broadcast any information:
(b) publish or display any advertisement or notice, that could

reasonably be construed or reasonably be understood to dem-
onstrate a clear intention to unfairly discriminate against any
person: provided that bona fide engagement in artistic creativity,
academic and scientific inquiry. fair and accurate reporting in
the public interest or publication of any information, advertise-
ment or  notice in accordance with section 16 of the Constitu-
tion, is not precluded by this section.

CHAPTER 3

BURDEN OF PROOF AND DETERMINATION OF
FAIRNESS OR UNFAIRNESS

Burden of proof
13. (1) If the complainant makes out a prima facie case of

discrimination—
(a) the respondent must prove, on the facts before the court.

that the discrimination did not take place as alleged: or
(b) the respondent must prove that the conduct is not based

on one or more of the prohibited grounds.
(2) If the discrimination did take place—
(a) on a ground in paragraph (a) of the definition of “pro-

hibited grounds’.. then it is unfair, unless the respondent proves
that the discrimination is fair;

(b) on a ground in paragraph (b) of the definition of “pro-
hibited grounds”, then it is unfair—

(i) if one or more of the conditions set out in paragraph (b)
of the definition of “prohibited grounds” is established; and

(ii) unless the respondent proves that the discrimination is
fair.

Determination of fairness or unfairness
14. ( 1 ) It is not unfair discrimination to take measures

designed to protect or advance  persons or categories of per-
sons disadvantaged by unfair discrimination or the members
of such groups or categories of persons.

(2) In determining whether the respondent has proved that
the discrimination is fair, the following must be taken into ac-
count:

(a) The context;
(b) the factors referred to in subsection (3);
(c) whether the discrimination reasonably and justifiably
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differentiates between persons according to objectively deter-
minable criteria, intrinsic to the activity concerned.

(3) The factors referred to in subsection (2)(b) include the
following:

(a) Whether the discrimination impairs or is likely to im-
pair human dignity;

(b) the impact or likely impact of the discrimination on the
complainant;

(c) the position of the complainant in society and whether
he or she suffers from patterns of disadvantage or belongs to
a group that suffers from such patterns of disadvantage;

(d) the nature and extent of the discrimination;
(e) whether the discrimination is systemic in nature;
(f) whether the discrimination has a legitimate purpose;
(g) whether and to what extent the discrimination achieves

its purpose;
(h) whether there are less restrictive and less disadvanta-

geous means to achieve the purpose;
(i) whether and to what extent the respondent has taken such

steps as being reasonable in the circumstances to—
(i) address the disadvantage which arises from or is relat-

ed to one or more of the prohibited grounds; or
(ii) accommodate diversity.

Hate speech and harassment not subject to determination
of fairness.

15. In cases of hate speech and harassment section 14 does
not apply.

CHAPTER 4

EQUALITY COURTS

Equality courts and presiding officers
16. (1) For the purposes of this Act, but subject to section

3 l—
(a) every magistrate’s court and every High Court is an

equality court for the area of its jurisdiction; and
(b) any magistrate, additional magistrate and judge may be

designated by the
Minister, after consultation with the Judge President or the

head of an administrative region defined in section 1 of the
Magistrates’ Courts Act, 1944

(Act No. 32 of 1944), concerned, as the case may be, as a
presiding officer of the equality court of the area in respect of
which he or she is magistrate, additional magistrate or judge,
as the case may be.

(2) A presiding officer must perform the functions and
exercise the powers assigned to or conferred on him or her
under this Act or any other law.

Clerks of equality court
17. (1) (a) Subject to the laws governing the public serv-

ice. the Director-General of the Department may, for every
equality court, appoint or designate one or more officers in the
Department, or may appoint one or more persons in the pre-
scribed manner and on the prescribed conditions, as clerks of
the equality court, who must generally assist the court to which
they are attached in performing its functions and who must
perform the functions as may be prescribed.

(b) If a clerk of an equality court is for any reason unable
to act as such or if no clerk has been appointed or designated
for any equality court under paragraph (a), the presiding of-
ficer concerned may designate any competent officer in the De-
partment to act as clerk for as long as the said clerk is unable
to act or until a clerk is appointed or designated under para-
graph (a), as the case may be.

Witnesses
18. The attendance of witnesses and the payment of wit-

ness fees in cases arising from the application of this Act must
be determined by the Minister in the prescribed manner.

Rules and court proceedings
19. (1) Except as is otherwise provided in this Act, the

provisions of the Magistrates’ Courts Act. 1944 (Act No. 32
of 1944), and the Supreme Court Act, 19S9 (Act No. 59 of
1959), and of the rules made thereunder as well as the rules
made under the Rules Board for Courts of Law Act, 198S (Act
No. 107 of 1985), apply with the necessary changes required
by the context to equality courts. in so far as these provisions
relate to

(a) the appointment and functions of officers:
(b) the issue and service of process;
(c) the execution of judgments or orders;
(d) the imposition of penalties for non-compliance with

orders of court, for obstruction of execution of judgments or
orders, and for contempt of court;

(e) jurisdiction, subject to subsection (3), and in so far as
no other provision has been made in the regulations under
section 30 of this Act.

(2) All proceedings before the court must be conducted in
open court, except in so far as the court may direct otherwise
in the interests of the administration of justice.

(3) (a) Subject to paragraph (b), nothing in this Act precludes
a magistrates’ court  sitting as an equality court from making
an order contemplated in section 21(2), which exceeds the
monetary jurisdiction of a magistrates’ court, in which case the
order must be submitted in the prescribed manner to a judge
of the High Court having jurisdiction for confirmation.

(b) The operation of paragraph (a), relating to the confir-
mation of an order, is suspended untiI any appeal contemplat-
ed in section 23 is finalised,

Institution of proceedings in terms of or under Act
20. (1) Proceedings under this Act may be instituted by—
(a) any person acting in their own interest;
(b) any person acting on behalf of another person who can-

not act in their own name;
(c) any person acting as a member of, or in (he interests of,

a group or class of
(d) any person acting in the public interest;
(e) any association acting in the interests of its members;
(f) the South African Human Rights Commission, or the

Commission for Gender Equality.
(2) A person wishing to institute proceedings in terms of

or under this Act must. in the prescribed manner, notify the clerk
of the equality court of their intention to do so.

(3) (a) The clerk of the equality court must, within the pre-
scribed period of receiving such notification, refer the matter
to a presiding officer of the equality court in question, who
must, within the prescribed period, decide whether the matter
is to be heard in the equality court or whether it should be re-
ferred to another appropriate institution, body, court, tribunal
or other forum (hereafter referred to as an alternative forum)
which, in the presiding officer’s opinion, can deal more appro-
priately with the matter in terms of that alternative forum’s
powers and functions.

(b) If the presiding officer decides that the matter is to be
heard in the equality court, the presiding officer must refer the
matter to the clerk of the equality court who must within the
prescribed period of such referral assign a date of hearing of
the matter.

(4) The presiding officer, before making a decision to re-
fer a matter as contemplated in subsection (3), must take all
relevant circumstances into account, including the following:
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(a) The personal circumstances of the parties and particu-
larly the complainant;

(b) the physical accessibility of any contemplated alterna-
tive forum;

(c) the needs and wishes of the parties and particularly the
complainant;

(d) the nature of the intended proceedings and whether the
outcome of the proceedings could facilitate the development
of judicial precedent and jurisprudence in this area of the law:

(e) the views of the appropriate functionary at any contem-
plated alternative forum.

(5) (a) If the presiding officer decides that the matter must
be referred to an alternative forum he or she must, in the pre-
scribed manner, make an order, directing the clerk of the equal-
ity court to transfer the matter to the alternative forum men-
tioned in the order.

(b) When making an order contemplated in paragraph (u),
the presiding officer may attach to the order any comments he
or she deems necessary for the attention of the alternative fo-
rum.

(6) On receipt of an order referred to in subsection (5), the
clerk of the equality court must transfer the matter and notify
the parties to the matter of the transfer in the prescribed man-
ner.

(7) On receipt of a matter transferred to it. the alternative
forum in question must deal with the matter expeditiously in
terms of its powers and functions.

(8) If the alternative forum referred to in subsection (7)
(a) fails to deal with the matter within a reasonable period

in the circumstances; or
(b) is not able to resolve the matter to the satisfaction of

one or both the parties and one or both parties so request, the
alternative forum must, in the prescribed manner, refer the
matter back to the equality court from which it was transferred,
for adjudication. within the prescribed period from the date on
which it was returned to the equality court.

(9) The State and constitutional institutions must, as far as
reasonably possible, assist any person wishing to institute pro-
ceedings in terms of or under this Act, amongst others, by
ensuring that the person is directed to the appropriate function-
ary in order to take the necessary action in the furtherance of
the matter in question.

Powers and functions of equality court
21. (1) The equality court before which proceedings are

instituted in terms of or under this Act must hold an inquiry
in the prescribed manner and determine whether unfair  dis-
crimination, hate speech or harassment, as the case may be, has
taken place, as alleged.

(2) After holding an inquiry, the court may make an appro-
priate order in the circumstances, including—

(a) an interim order;
(b) a declaratory order:
(c) an order making a settlement between the parties to the

proceedings an order of court;
(d) an order for the payment of any damages in respect of

any proven financial loss, including future loss, or in respect
of impairment of dignity, pain and suffering or emotional and
psychological suffering, as a result of the unfair discrimination,
hate speech or harassment in question;

(e) after hearing the views of the parties or, in the absence
of the respondent. the views of the complainant in the matter,
an order for the payment of damages in the form of an award
to an appropriate body or organisation;

(f) an order restraining unfair discriminatory practices or
directing that specific steps be taken to stop the unfair discrim-
ination, hate speech or harassment;

(g) an order to make specific opportunities and privileges

unfairly denied in the circumstances, available to the complain-
ant in question;

(h) an order for the implementation of special measures to
address the unfair  discrimination, hate speech or harassment
in question;

(i) an order directing the reasonable accommodation of a
group or class of persons by the respondent;

(j) an order that an unconditional apology be made;
(k) an order requiring the respondent to undergo an audit

of specific policies or  practices as determined by the court:
(l) an appropriate order of a deterrent nature, including the

recommendation to the appropriate authority, to suspend or
revoke the licence of a person:

(m) a directive requiring the respondent to make regular
progress reports to the court or to the relevant constitutional
institution regarding the implementation of the court’s order:

(n) an order directing the clerk of the equality court to sub-
mit the matter to the Director of Public Prosecutions having
jurisdiction for the possible institution of criminal proceedings
in terms of the common law or relevant legislation;

(o) an appropriate order of costs against any party to the
proceedings:

(p) an order to comply with any provision of the Act.
(3) An order made by an equality court in terms of or un-

der this Act has the effect of an order of the said court made
in a civil action, where appropriate.

(4) The court may, during or after an inquiry, refer—
(a) its concerns in any proceedings before it, particularly

in the case of persistent  contravention or failure to comply with
a provision of this Act or in the case of systemic unfair dis-
crimination, hate speech or harassment to any relevant consti-
tutional institution for further investigation;

(b) any proceedings before it to any relevant constitution-
al institution or appropriate body for mediation. conciliation
or negotiation.

(5) The court has all ancillary powers necessary or reason-
ably incidental to the performance of its functions and the ex-
ercise of its powers, including the power to grant interlocuto-
ry orders or interdicts.

Assessors
22. (1) In any proceedings in terms of or under this Act,

the court may, at the request of either party, or of its own ac-
cord if the presiding officer considers it to be in the interests
of justice, summon to its assistance one or two persons who
are suitable and available and who may be willing to sit and
act as assessors.

(2) Assessors appointed in terms of subsection (1) are, sub-
ject to subsection (3), deemed to be members of the court for
purposes of this Act.

(3) Any matter of law arising for decision at the proceed-
ings concerned and any question as to whether a matter for
decision is a matter of fact or a matter of law must be decided
by the presiding officer in the prescribed manner.

(4) On all matters of fact the finding or decision of the
majority of the members of the court is the finding or decision
of the court, and in the event of one assessor, the finding or
decision of the court prevails.

(5) (a) If an assessor dies, or in the opinion of the presid-
ing officer becomes unable to act as an assessor, or is for any
reason absent, or has been ordered to recuse himself or her-
self or has recused himself or herself, at any stage before the
completion of the proceedings concerned, the presiding offic-
er may, in the interests of justice and after due consideration
of the arguments put forward by the parties to the proceedings
or their legal representatives—

(i) direct that the proceedings continue before the remain-
ing member or members of the court;
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(ii) direct that the proceedings start afresh; or
(iii) if an assessor is absent, postpone the proceedings in

order to obtain the assessor’s presence.
(b) The presiding officer must give reasons for any direc-

tion referred to in subparagraph (i) or (ii).
(6) (a) A presiding officer who is assisted by assessors at

an enquiry where a party to the proceedings has an order made
against him or her must record the reasons for his or her opin-
ion—

(i) if that party to the proceedings is not assisted by a le-
gal representative; and

(ii) if the presiding officer is of the opinion that the asses-
sors concerned have clearly made an incorrect finding.

(b) The clerk of the equality court must as soon as is
practicable, submit those reasons and the record to the appeal
court in question for review in the prescribed manner.

(c) The appeal court has the power to confirm the said find-
ings or to make any appropriate order in respect of such find-
ing that, in the opinion of the appeal court, should have been
made in the circumstances.

Appeals and reviews
23. (1) Any person aggrieved by any order made by an

equality court in terms of or under this Act may, within such
period and in such manner as may be prescribed, appeal against
such order to the High Court having jurisdiction or the Supreme
Court of Appeal, as the case may be.

(2) On appeal, the High Court or the Supreme Court of
Appeal, as the case may be, may make such order in the mat-
ter as it may deem fit.

(3) Notwithstanding subsection (1), any person aggrieved
by any order made by an equality court may, subject to the rules
of the Constitutional Court, appeal directly to the Constitutional
Court.

(4) In the event of conflicting decisions being made by
presiding officers in matters in respect of paragraph (b) of the
definition of “prohibited grounds”, the Minister may refer a
stated case to the Supreme Court of Appeal or the Constitu-
tional Court for a determination.

(5) (a) If a presiding officer in a magistrates’ court makes
a determination relating to  a ground of discrimination referred
to in paragraph (b) of the definition of “prohibited grounds”,
the decision must, after the finalisation of the proceedings and
in the prescribed manner, be submitted to the High Court having
jurisdiction for review.

(b) The High Court in question must, after considering the
matter, make a determination in respect of the ground referred
to in subsection (5)(a) and thereafter may make any order in
terms of this Act as it deems fit.

(c) The operation of subsection (5)(a) is suspended until any
appeal contemplated in this section is finalised.

CHAPTER 5

PROMOTION OF EQUALITY

General responsibility to promote equality
24. (l) The State has a duty and responsibility to promote

and achieve equality.
(2) All persons have a duty and responsibility to promote

equality.

Duty of State to promote equality
25. ( 1 ) The State must, where necessary with the assist-

ance of the relevant constitutional institutions—
(a) develop awareness of fundamental rights in order to

promote a climate of understanding, mutual respect and equal-

ity;  take measures to develop and implement programmed in
order to promote equality; and where necessary or appropri-
ate—

(i)develop action plans to address any unf~ir discrimina-
tion, hate speech or harassment:

(ii) enact further legislation that seeks to promote equality
and to establish a legislative framework in line with the ob-
jectives of this Act;

(iii) develop codes of practice as contemplated in this Act
in order to promote equality, and develop guidelines, includ-
ing codes in respect of reasonable accommodation;

(iv) provide assistance, advice and training on issues of
equality;

(v) develop appropriate internal mechanisms to deal with
complaints of unfair discrimination, hate speech or harass-
ment;

(vi) conduct information campaigns to popularise this Act.
(2) The South African Human Rights Commission and other

relevant constitutional institutions may, in addition to any other
obligation, in terms of the Constitution or any law, request any
other component falling within the definition of the State or
any person to supply information on any measures relating to
the achievement of equality including, where appropriate, on
legislative and executive action and compliance with legisla-
tion, codes of practice and programmes.

(3) In addition to the powers and functions of the consti-
tutional institutions these institutions are also competent to

(a) assist complainants in instituting proceedings in an equal-
ity court, particularly complainants who are disadvantaged;

(b) conduct investigations into cases and make recommen-
dations as directed by  the court regarding persistent contra-
vention of this Act or cases of unfair discrimination, hate speech
or harassment referred to them by an equality court;

(c) request from the Department, in the prescribed manner.
regular reports regarding the number of cases and the nature
and outcome thereof.

(4) All Ministers must implement measures within the avail-
able resources which are aimed at the achievement of equali-
ty in their areas of responsibility by—

(a) eliminating any form of unfair discrimination or the
perpetuation of inequality in any law, policy or practice for
which those Ministers are responsible; and

(b) preparing and implementing equality plans in the pre-
scribed manner, the  contents of which must include a time
frame for implementation of such plans, formulated in consul-
tation with the Minister of Finance.

(5) (a) The equality plans must, within two years after the
commencement of this Act. be submitted to the South African
Human Rights Commission to be dealt with in the prescribed
manner.

(b) The South African Human Rights Commission must
consult with the Commission on Gender Equality when deal-
ing with the plans contemplated in paragraph (a).

Responsibility of persons operating in public domain to pro-
mote equality

26. lt is the responsibility of any person directly or indi-
rectly contracting with the State or exercising public power to
promote equality by—

(a) adopting appropriate equality plans, codes, regulatory
mechanisms and other appropriate measures for the effective
promotion of equality in the spheres of their operation;

(b) enforcing and monitoring the enforcement of the equality
plans. codes and regulatory mechanisms developed by them;
and

(c) making regular reports to the relevant monitoring au-
thorities or institutions as may be provided in regulations, where
appropriate.
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Social commitment by all persons to promote equality
27. (1) Pursuant to section 26, dl persons, non-governmental

organisations, community-based organisations and traditional
institutions must promote equality in their relationships with
other bodies and in their public activities.

(2) The Minister must develop regulations in relation to this
Act and other Ministers  may develop regulations in relation
to other Acts which require companies, closed corporations,
partnerships, clubs, sports organisations, corporate entities and
associations, where appropriate, in a manner proportional to
their size, resources and influence, to prepare equality plans
or abide by prescribed codes of practice or report to a body or
institution on measures to promote equality

Special measures to promote equality with regard to race,
gender and disability

28. (1) If it is proved in tie prosecution of any offence that
unfair discrimination on the grounds of race, gender or disa-
bility played a part in the commission of the offence, this must
be regarded as an aggravating circumstance for purposes of
sentence.

(2) The South African Human Rights Commission must, in
its report referred to in 25 section 15 of the Human Rights
Commission Act, 1994 (Act No. 54 of 1994), include an as-
sessment on the extent to which unfair discrimination on the
grounds of race, gender and disability persists in the Repub-
lic, the effects thereof and recommendations on how best to
address the problems.

(3) (a) The State, institutions performing public functions and
all persons have a duty  and responsibility, in particular to

(i) eliminate discrimination on the grounds of race, gender
and disability;

(ii) promote equality in respect of race, gender and disa-
bility.

(b) In carrying out the duties and responsibilities referred
to in paragraph (a), the State, institutions performing public
functions and, where appropriate and relevant,  juristic and non-
juristic entities, must—

(i) audit laws, policies and practices with a view to elimi-
nating all discriminatory aspects thereof;

(ii) enact appropriate laws, develop progressive policies and
initiate codes of practice in order to eliminate discrimination
on the grounds of race, gender  and disability;

(iii) adopt viable action plans for the promotion and achieve-
ment of equality in respect of race, gender and disability; and

(iv) give priority to the elimination of unfair discrimination
and the promotion of equality in respect of race, gender and
disability.

Illustrative list of unfair practices in certain sectors
29. (1) Without detracting from the generality of the pro-

visions of this Act, the Schedule to this Act is intended to il-
lustrate and emphasise some practices which are or may be
unfair, that are widespread and that need to be addressed.

(2) The State must, where appropriate, ensure that legisla-
tive and other measures are  taken to address the practices re-
ferred to in subsection (1).

(3) The Minister must, on the recommendation of the Equal-
ity Review Committee, on an ongoing basis, assess tie relevance
of tie practices contained in the Schedule for purposes of ex-
panding, altering, varying or amending the list of practices in
the Schedule.

(4) The Schedule is also intended to provide an illustrative
list of practices that are or may be unfair discrimination in or-
der to

(a) address and eliminate these practices; and
(b) assist persons in interpreting their experiences and prac-

tices.

(5) The illustrative list of practices in the Schedule is not
conclusive and must be considered and revised by the Equal-
ity Review Committee on a continuous basis.

CHAPTER 6

GENERAL PROVISIONS AND IMPLEMENTATION
OF ACT

Regulations
30. (1) The Minister may, and where required in the cir-

cumstances, must, make regulations relating to
(a) the procedures to be followed at or in connection with

an inquiry in terms of or under this Act, including the manner
in which proceedings must be instituted, the referral of mat-
ters contemplated in section 20 and the hearing of urgent mat-
ters;

(b) the form of any application, authority, certificate, con-
sent, notice, order. process, register or subpoena to be made,
given, issued or kept in terms of or under this Act, and any other
form required in carrying out the provisions of this Act;

(c) the granting of legal aid at State expense in appropri-
ate cases in consultation with the Legal Aid Board;

(d) the appearance of persons on behalf of the parties to the
proceedings in court, which may include suitable persons other
than attorneys or advocates;

(e) the appointment, powers, duties and functions of a clerk
of an equality court;

(f) the attendance of witnesses in cases arising from the
application of this Act and the payment of witness fees;

(g) the confirmation of court orders emanating from mag-
istrates’ courts sitting as equality courts as contemplated in
section 19(3)(a);

(h) the procedure to be followed at, and criteria to be ap-
plied for, the designation and registration of persons from the
community who are suitable and available to serve as asses-
sors in each equality court;

(i) the method to be followed in respect of the allocation
of assessors in respect of proceedings in terms of or under this
Act;

(j) the factors to be taken into account by an equality court
when deciding whether to summon assessors in the adminis-
tration of justice;

(k) the taking of the oath or making an affirmation by as-
sessors;

(1) the role of presiding officers and tie procedure to be
followed in cases where an equality court is assisted by asses-
sors;

(m) the recusal of assessors and the procedure to be followed
in the case of such recusal;

(n) a code of conduct for such assessors, and mechanisms
for the enforcement of the code of conduct, including the lia-
bility of an assessor if any provision of the code of conduct is
contravened by him or her;

(o) the establishment of a mechanism to deal with any griev-
ance or complaint by or against an assessor:

(p) the training of assessors;
(q) the payment of allowances to assessors;
(r) any other matter which is necessary to prescribe in or-

der to regulate the service of assessors in the equality courts;
(s) the procedures to be followed at or in connection with

appeals or reviews as contemplated in section 23;
(t) the reports contemplated in sections 25(3)(c) and 26(c)

and the equality plans contemplated in section 25(4)(b) and
(5)(a) and section 27(2);

(u) the translation of this Act into the official languages and
the distribution thereof as contemplated in section 31(2)(b);
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(v) the powers and functions of the Equality Review Com-
mittee contemplated in section;

(w) any matter required or permitted to be prescribed by
regulation under this Act:

(x) any other matter which is necessary to prescribe in or-
der to achieve the objects of this Act.

(2) Any regulation made under this section which may re-
sult in expenditure for the State, must be made in consultation
with tie Minister of Finance.

(3) A regulation made under this section may provide that any
person who contravenes a provision thereof or fails to comply
therewith is guilty of an offence and on conviction is liable to a
fine or to imprisonment for a period not exceeding 12 months.

(4) (a) Any regulation made under this section must be
tabled in Parliament 30 days before publication thereof in the
Gazette, if Parliament is then in session.

(b) If Parliament is not in session as contemplated in paragraph
(a), the regulations must be submitted to the Speaker of Parlia-
ment, 30 days before publication thereof in the Gazette.

(5) The regulations made in terms of this section, and par-
ticularly subsection ( l)(a) relating to the procedure at an in-
quiry, must, as far as possible, ensure that the application of
the Act is simple, fair and affordable.

Implementation of Act
31. (1) Despite section 16( 1)(a) and (b), and until the

Minister determines by notice in the Gazette, no proceedings
may be instituted in any court unless—

(a) a presiding officer is available who has been designat-
ed, by reason of his or her training, experience, expertise and
suitability in the field of equality and human rights; and

(b) one or more trained clerks are available.
(2) For purposes of giving full effect to this Act and mak-

ing the Act as accessible as possible—
(a) and in giving effect to subsection (1), the Minister may

designate suitable magistrates, additional magistrates or judg-
es, as the case may be, and clerks referred to in subsection (1)
as presiding officers and clerks, respectively, for  one or more
equality courts;

(b) the Minister must make the Act available in all official
languages in the prescribed manner within a period of two years
after the commencement of this Act.

(3) The Minister must take all reasonable steps within the
available resources of the  Department to designate at least one
presiding officer and ensure that a trained clerk is available for
each court in the Republic.

(4) The Minister must, after consultation with the Magis-
trates Commission and the Judicial Service Commission, issue
policy directives and develop training courses with a view to

(a) establishing uniform norms, standards and procedures
to be observed by presiding officers and clerks in the perform-
ance of their functions and duties and in the exercise of their
powers; and

(b) building a dedicated and experienced pool of trained and
specialised presiding officers and clerks.

(5) The Minister must table a copy of any policy directive
issued in terms of subsection (4) in Parliament within a rea-
sonable period after the finalisation thereof.

CHAPTER 7

REVIEW OF ACT, SHORT TITLE AND
COMMENCEMENT

Establishment of Equality Review Committee

32. The Minister must, immediately, upon promulgation of

this Act, by notice in the Gazette. establish an Equality Review
Committee and appoint members, consisting of—

(a) a senior judicial officer with appropriate qualifications;
(b) the Chairperson of the South African Human Rights

Commission;
(c) the Chairperson of the Commission on Gender Equality;
(d) a representative of civil society;
(e) an expert in the field of human rights, especially the right

to equality;
(f) a member of the National Assembly:
(g) a member of the National Council of Provinces.

Powers, functions and term of office of Equality Review
Committee

33. (1) The Equality Review Committee—
(a) must advise the Minister about tie operation of this Act;
(b) must advise the Minister about laws that impact on

equality;
(c) must submit regular reports to the Minister on the op-

eration of the Act, addressing whether the objectives of the Act
and the Constitution have been achieved and must make rec-
ommendations on any necessary amendments to the Act to
improve its operation;

(d) has the other powers and functions as prescribed.
(2) The Equality Review Committee may conduct its busi-

ness and proceedings at its meetings as it deems fit.
(3) Members of the Equality Review Committee referred

to in section 32(a), (d) and
(e) are appointed for a period of five years and maybe re-

appointed upon the expiry of their term of office.
(4) The other terms and conditions of appointment of mem-

bers of the Equality Review Committee are as prescribed.
(5) The administrative work connected with the perform-

ance of the functions of the Equality Review Committee must
be performed by officers designated by the Director-General
of the Department.

(6) The members of the Equality Review Committee are
entitled to such remuneration, allowances and other benefits
as may be determined by the Minister in consultation with the
Minister of Finance.

Directive principle on HIV/AIDS, nationality, socio-econom-
ic status and family responsibility and status

34. (1) In view of the overwhelming evidence of the impor-
tance, impact on society and link to systemic disadvantage and
discrimination on the grounds of HIV/AIDS status, socio-eco-
nomic status, nationality, family responsibility and family sta-
tus—

(a) special consideration must be given to the inclusion of
these grounds in paragraph (a) of tie definition of “prohibited
grounds” by the Minister:

(b) the Equality Review Committee must, within one year,
investigate and make 30 the necessary recommendations to the
Minister.

(2) Nothing in this section—
(a) affects the ordinary jurisdiction of the courts to deter-

mine disputes that maybe resolved by the application of law
on these grounds;

(b) prevents a complainant from instituting proceedings on
any of these grounds in a court of law;

(c) prevents a court from making a determination that any
of these grounds are grounds in terms of paragraph (b) of the
definition of “prohibited grounds” or are included within one
or more of the grounds listed in paragraph (a) of the defini-
tion of “prohibited grounds”.

Short title and commencement
35. (1) This Act is called the Promotion of Equality and
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Prevention of Unfair Discrimination Act, 2000, and comes into
operation on a date fixed by the President by proclamation in
the Gazette.

(2) Different dates may be so fixed in respect of different
provisions of this Act.

SCHEDULE

ILLUSTRATIVE LIST OF UNFAR PRACTICES IN
CERTAIN SECTORS

(Section 29)

Labour and employment
1. (a) Creating artificial barriers to equal access to employ-

ment opportunities by using certain recruitment and selection
procedures.

(b) Applying human resource utilisation, development, pro-
motion and retention practices which unfairly discriminate
against persons from groups identified by the prohibited
grounds.

(c) Failing to respect the principle of equal pay for equal
work.

(d) Perpetuating disproportionate income differentials de-
riving from past unfair discrimination.

Education
2. (a) Unfairly excluding learners from educational insti-

tutions, including learners with special needs. 15
(b) Unfairly withholding scholarships, bursaries, or any other

form of assistance from learners of particular groups identified
by the prohibited grounds.

(c) The failure to reasonably and practicably accommodate
diversity in education.

Health care services and benefits
3. (a) Subjecting persons to medical experiments without

their informed consent.
(b) Unfairly denying or refusing any person access to health

care facilities or failing to make health care facilities accessi-
ble to any person.

(c) Refusing to provide emergency medical treatment to
persons of particular groups identified by one or more of the
prohibited grounds.

(d) Refusing to provide reasonable health services to the
elderly.

Housing, accommodation, land and property
4. (a) Arbitrary eviction of persons on one or more of the

prohibited grounds.
(b) “Red-lining” on the grounds of race and social status.
(c) Unfair discrimination in the provision of housing bonds,

loans or financial assistance on the basis of race, gender or other
prohibited grounds.

(d) Failing to reasonably accommodate the special needs of
the elderly.

Insurance services
5. (a) Unfairly refusing on one or more of the prohibited

grounds to provide or to make available an insurance policy
to any person.

(b) Unfair discrimination in the provision of benefits, fa-
cilities and services related to insurance.

(c) Unfairly disadvantaging a person or persons, including
unfairly and unreasonably refusing to grant services, to persons
solely on the basis of HIV/AIDS status.

Pensions
6. (a) Unfairly excluding any person from membership of

a retirement fund or  from receiving any benefits from the fund
on one or more of the prohibited grounds.

(b) Unfairly discriminating against members or beneficiaries
of a retirement fund.

Partnerships
7. (a)Determining in an unfair discriminatory manner who

should be invited to become a partner in the partnership in
question.

Imposing unfair and discriminatory terms or conditions un-
der which a person is invited or admitted to become a partner.

Profession and bodies
8. (a) Imposing conditions that unfairly limit or deny en-

try into the profession of persons from historically disadvan-
taged groups.

(b) Unfairly limiting or denying members access to bene-
fits or facilities on the basis of a prohibited ground.

Provision of goods, services and facilities
9. (a) Unfairly refusing or failing to provide the goods or

services or to make the facilities available to any person or
group of persons on one or more of the prohibited grounds.

(b) Imposing terms, conditions or practices that perpetuate
the consequences  of past unfair discrimination or exclusion
regarding to financial resources

c) Unfairly limiting access to contractual opportunities for
supplying goods and services.

Clubs, sport and associations
10. (a) Unfairly refusing to consider a person’s application

for membership of the association or club on any of the pro-
hibited grounds.

(b) Unfairly denying a member access to or limiting a mem-
ber’s access to any benefit provided by the association or club.

(c) Failure to promote diversity in selection of representa-
tive teams.

—————

No. 19 of 2002:
COMMISSION FOR THE PROMOTION

AND PROTECTION OF THE RIGHTS OF
CULTURAL, RELIGIOUS AND LINGUISTIC

COMMUNITIES ACT, 2002.

THE PRESIDENCY
It is hereby notified that the President has assented to the

following Act, which is hereby published for general informa-
tion:–

No. 19 of 2002: Commission for the Promotion and Pro-
tection of the Rights of Cultural, Religious and Linguistic
Communities Act, 2002.

ACT

In giving effect to the provisions of the Constitution-
* to provide for the composition of the Commission for the

Promotion and
Protection of the Rights of Cultural, Religious and Linguistic

Communities;
* to provide for additional functions of the Commission;
* to provide for the convening of a national consultative

conference; * to provide for the establishment and recognition
of community councils;

* to provide for matters connected therewith.
and
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PREAMBLE

WHEREAS the South African nation consists of a diver-
sity of cultural, religious and linguistic communities;

AND WHEREAS past policies have bequeathed a legacy
of division and inequality between these communities;

AND WHEREAS the Constitution seeks to
* heal these divisions of the past;
* establish a non-racial and non-sexist society based on

democratic values, social justice and fundamental human rights;
* promote equality;
* promote respect for, and the protection of, the rights of

cultural, religious and linguistic communities; and
* promote unity in our diversity;
AND WHEREAS the Constitution has created a range of

institutional mechanisms to ensure the stability of the demo-
cratic order, including a Commission for the Promotion and Pro-
tection of the Rights of Cultural, Religious and Linguistic Com-
munities;

AND WHEREAS the Commission in fulfilling its consti-
tutional task should play a key role in assisting with the building
of a truly united South African nation bound by a common loy-
alty to our country and all our people;

BE IT THEREFORE ENACTED by the Parliament of the
Republic of South Africa, as follows:-

PART 1

 INTERPRETATION AND ADMINISTRATION
OF ACT

Definitions
1. In this Act, unless the context indicates otherwise-
“Commission” means the Commission for the Promotion

and Protection of the Rights of Cultural, Religious and Linguis-
tic Communities referred to in section 3;

“community council” means a voluntary association of
persons or community organisations based on the principle of
freedom of association and which represents a cultural, reli-
gious or linguistic community and includes a cultural  coun-
cil envisaged by section 185( l)(c) of the Constitution;

“constitutional institution” means an institution listed in
Schedule 1 to the Public Finance Management Act, 1999 (Act
No. 1 of 1999);

“Minister” means the member of Cabinet contemplated in
section 2;

“national consultative conference” means a national con-
sultative conference convened under section 24;

“organ of state” means an organ of state as defined in sec-
tion 239 of the Constitution;

“prescribe” means prescribe by a regulation made in terms
of section 39;

“this Act” includes any regulation made in terms of section
39.

Administration of Act
2. This Act is administered by a member of the Cabinet

designated by the President.

PART 2

STATUS, OBJECTS, POWERS AND FUNCTIONS OF
COMMISSION

Status of Commission
3. The Commission for the Promotion and Protection of the

Rights of Cultural,  Religious and Linguistic Communities re-
ferred to in section 181(l)(c) of the Constitution-

(a) is independent;
(b) is a juristic person; and
(c) must be impartial and must exercise its powers and

perform its functions without fear, favour or prejudice.

Objects of Commission
4. The objects of the Commission are-
(a) to promote respect for and further the protection of the

rights of cultural, religious and linguistic communities;
(b) to promote and develop peace, friendship, humanity,

tolerance and national unity among and within cultural, reli-
gious and linguistic communities, on the basis of equality, non-
discrimination and free association;

(c) to foster mutual respect among cultural, religious and
linguistic communities;

(d) to promote the right of communities to develop their
historically diminished

(e) to recommend the establishment or recognition of com-
munity councils in heritage; and accordance with section 36
or 37.

Powers and functions of Commission
5. (1) The Commission may do all that is necessary or ex-

pedient to achieve’ its objects  referred to in section 4, including
to-

(a) conduct information and education programmes to pro-
mote public understanding of the objects, role and activities of
the Commission;-

(b) conduct programmes to promote respect for and further
the protection of the

(c) assist in the development of strategies that facilitate the
full and active participation of cultural, religious and linguis-
tic communities in nation-building in South Africa;

(d) promote awareness among the youth of South Africa of
the diversity of cultural, religious and linguistic communities
and their rights;

(e) monitor, investigate and research any issue concerning
the rights of cultural, religious and linguistic communities;

(f) educate, lobby, advise and report on any issue concerning
the lights of cultural, religious and linguistic communities;

(g) facilitate the resolution of friction between and within
cultural, religious and linguistic communities or between any
such community and an organ of state where the cultural, re-
ligious or linguistic rights of a community are affected;

(h) receive and deal with requests related to the rights of
cultural, religious and linguistic communities;

(i) make recommendations to the appropriate organ of state
regarding legislation that impacts, or may impact, on the rights
of cultural, religious and linguistic communities;

(j) establish and maintain databases of cultural, religious and
linguistic community organisations and institutions and experts
on these communities; and

(k) bring any relevant matter to the attention of the appro-
priate authority or organ of state, and, where appropriate, make
recommendations to such authority or organ of state in deal-
ing with such a matter.

(2) The Commission may, in order to perform its functions
properly-

(a) determine its own staff establishment and the terms and
conditions of employment for its staff within a policy frame-
work determined by the Minister;

(b) appoint employees and seconded personnel to posts on
its staff establishment;

(c)obtain the services of any person by agreement or ap-
propriate arrangement, including the services of any national
or provincial department or functionary or any institution, to
perform any specific task or function;

(d) acquire or dispose of any right in or to property, but
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ownership in immovable property may be acquired or disposed
of only with the consent of the Minister;

(e) open and operate its own bank accounts, subject to the
Public Finance Management Act, 1999 (Act No. 1 of 1999);

(f) insure itself against any loss, damage, risk or liability;
(g) perform legal acts, or institute or defend any legal ac-

tion in its own name;
(h) engage in any lawful activity, whether alone or togeth-

er with any other  organisation in the Republic or elsewhere,
aimed at promoting the objects of the Commission;

(i) interact and co-operate with foreign institutions perform-
ing similar functions to those of the Commission; and

(j) do anything that is incidental to the performance of its
functions.

Cooperation between Commission and other constitution-
al institutions and organs of state

6. (1) The Commission may-
(a) make appropriate arrangements with another constitutional

institution or an organ of state to assist the Commission in the per-
formance of any of its  functions in so far as such institution or
organ has the power to assist the Commission; and

(b) delegate to a constitutional institution or organ of state
with which it has made arrangements any of its powers that may
be necessary for the rendering of the agreed assistance.

(2) The Commission must co-operate with other constitu-
tional institutions and organs of state where the functions of
the Commission overlap with those of such other constitutional
institutions or organs of state.

(3) The Commission may in terms of section 185(3) of the
Constitution report any matter that falls within its functions and
powers to the South African Human Rights  Commission for
investigation.

Investigations by Commission or investigating committee
7. (1) The Commission may conduct an investigation in

terms of section 5 ( l)(e) itself or may designate one or more
Commission members or other persons as an investigating
committee to conduct the investigation on its behalf. 55

(2) For purposes of an investigation, the Commission or an
investigating committee may-

(a) by notice in writing summon a person to appear before
the Commission or the committee, as the case may be-

(i) to give evidence; or
(ii) to produce a document available to that person and

specified in the summons;
(b) call any person present at a meeting, whether summoned

or not-
(i) to give evidence before the Commission or committee,

as the case may
(ii) to produce a document in that person’s custody at the

meeting;
(c) administer an oath or solemn affirmation to a person

contemplated in  paragraph (b);
(d) question any person contemplated in paragraph (c) or

have such a person questioned by a person designated by the
Commission or committee, as the case may be; and

(e) retain for a reasonable period a document produced in
terms of paragraph 15 (b)(ii).

(3) If an investigating committee has been appointed to
conduct an investigation on behalf of the Commission, the com-
mittee must report and make recommendations to the Commis-
sion in respect of the investigation at the completion of the
investigation.

Reporting by Commission
8. (a) The Commission must report annually to the National

Assembly on its activities.

(b) Copies of the report referred to in paragraph (a) must
also be distributed to persons and the performance of its func-
tions, and institutions referred to in section- 26( 1).

PART 3

COMPOSITION AND MEMBERSHIP
OF COMMISSION

Composition
9. (1) The Commission consists of-
(a) a Chairperson appointed by the President in terms of

section 12; and (6) no fewer than 11 and no more than 17 other
members appointed by the President in accordance with the
procedure set out in section 11.

(2) The President-
(a) must determine the number of members to be appoint-

ed to the Commission in terms of subsection (l)(b), but may,
when appointing members for a new term of the Commission,
increase the number so determined after the names of the se-
lected persons have been submitted in terms of section 11(3)(d);
and

(b) may alter the number determined in terms of paragraph
(a) from time to time, but may reduce the number only when
appointing members for a new term of the Commission.

(3) The Commission must be composed in such a way that it-
(a) is at least broadly representative of the main cultural,

religious and linguistic communities in South Africa
(b) broadly reflects the gender composition of South Afri-

ca; and
(c) collectively possesses sufficient knowledge and expe-

rience concerning issues relevant to-
(i) the promotion and protection of the rights of cultural,

religious and 45
(ii) nation-building.
linguistic communities; and

Qualifications for membership
10. (1) A member of the Commission must-
(a) be a South African citizen;
(b) be a fit and proper person to hold office as a member

of the Commission; and
(c) subscribe to the objects of the Commission set out in

section 4.
(2) The following persons are disqualified from becoming

or remaining a member of the Commission:
(a) A person who on any of the grounds set out in section

47( l)(c), (d) or (e) of the Constitution is not eligible to be a
member of the National Assembly;

(b) a person who fails to resign as provided for in section
16(3)(c);

(c) a person who has been removed from office in terms
of section 17; or

(d) a person who has been convicted of a crime or an of-
fence in respect of which a court has determined that hatred
based on race, ethnicity, gender or religion played a role.

Procedure for appointment of members
11. (1) Whenever it is necessary to appoint the members-

of the Commission contemplated in section 9(l)(b), the Min-
ister must-

(a) through advertisements in the media, nationally and in
each of the provinces, and, where necessary, by other means,
invite organisations or individuals within the cultural, religious
and linguistic Communities of South Africa to nominate per-
sons complying with section 10 for appointment to the Com-
mission;
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(b) take further steps to invite organisations and individu-
als within the cultural, religious and linguistic communities of
South Africa to nominate persons complying with section 10
for appointment to the Commission if the initial nominations
as a result of advertisements or invitations referred to in par-
agraph (a) would not meet the requirements of section 9(3);

(c) compile a list of the names of persons nominated in
respect of each of the various cultural, religious and linguis-
tic communities, setting out the prescribed particulars of each
individual nominee; and

(d) appoint a selection panel consisting of persons who
command public respect for their fair-mindedness, wisdom and
understanding of issues concerning South African cultural, re-
ligious and linguistic communities.

(2) Any nomination made pursuant to an advertisement in
terms of subsection (l)(a) or an invitation in terms of subsec-
tion (I)(b) must be supported by

(a) the personal details of the nominee;
(b) particulars of the nominee’s involvement in cultural,

religious and linguistic affairs, including a list of the cultural,
religious and linguistic organisations of which that nominee is
a member, an office-bearer or in which that nominee is an ac-
tive participant;

(c) particulars of the nominee’s knowledge and experience
concerning issues relevant to -

(i) the promotion and protection of the rights of cultural,
religious and linguistic communities; and

(ii) nation-building; and-
(d) any other information that may be prescribed.
(3) The selection panel must-
(a) select persons who qualify to be members of the Com-

mission and who would be most suited to serve on the Com-
mission;

(b) select persons whose appointment would meet the re-
quirements of section 9(3)

(c) select from the list compiled in terms of subsection (l)(c)
at least one and a half times the number of members to be
appointed as a result of-

(i) a new term of the Commission;
(ii) an increase in the number of members contemplated in

section 9( l)(b); or
(iii) a vacancy; and
(d) submit the names of the selected persons to the Presi-

dent together with reasons why they were selected.
(4) The President must-
(a) appoint the members of the Commission from the names

of the selected persons submitted in terms of subsection (3)(d);
and

(b) comply with section 9(3) when making the appointments.

Chairperson
12. (1) The President must appoint a member of the Com-

mission or another person satisfying the qualifications set out
in section 10 as the Chairperson of the Commission.

(2) The person appointed as the Chairperson of the Com-
mission must be a fit and proper person to hold office as Chair-
person.

(3) The President may appoint a Deputy Chairperson from
the ranks of the Commission.

Term of Commission
13. (1) The term of the Commission is five years.
(2) The Chairperson and the other members of the Commis-

sion are appointed for one  term of the Commission, but may be
reappointed at the end of that term for one further . term only.

(3) If the number of members contemplated in section 9(l)(b)
is increased during a term, the additional member or members
are appointed for the remaining part of the current term.

Conditions of appointment
14. (1) The Minister, with the concurrence of the Minister

of Finance, determines the conditions of appointment of the
Chairperson, the Deputy Chairperson and the other members
of the Commission, taking into account the conditions of ap-
pointment of members of constitutional institutions.

(2) The members of the Commission are appointed in a part-
time capacity, but the Chairperson, Deputy Chairperson and not
more than three other members may be appointed in a full-time
capacity.

Conduct of members
15. (1) A member of the Commission-
(a) must perform the functions of office-
(i) in the spirit of furthering peace, friendship, humanity,

tolerance and national unity among and within cultural, reli-
gious and linguistic communities, on the basis of equality, non-
discrimination and free association;

(ii) in good faith; and
(iii) without fear, favour or prejudice; must disclose to the

Commission any personal or private business interest which that
member or that member’s spouse, partner or close family
member may have in any matter before the Commission, and
must withdraw from the proceedings of the Commission when
that matter is considered, unless the Commission decides that
the member’s interest in the matter is trivial or irrelevant; may
not use the position or privileges of a member for private gain
or to benefit another person improperly; and  may not act in
any other way that compromises the credibility, impartiality,
independence or integrity of the Commission.

(2) Any member of the Commission who contravenes or
fails to comply with subsection (1) is guilty of misconduct.

Termination of membership
16. (1) A person ceases to be a member of the Commission

when that person-
(a) is no longer eligible in terms-of section 10 to be a mem-

ber;
(b) resigns; or
(c) is removed from office in terms of section 17.
(2) A member may resign after giving at least three months

notice in writing to the President, but the President may ac-
cept a shorter period in a specific case

(3) A member is regarded as having resigned if that mem-
ber-

(a) accepts nomination for the National Assembly, the
National Council of Provinces, a provincial legislature or a
municipal council;

(b) is appointed as an office bearer of a political party; or
(c) is an office bearer of a political party, a member of the

National Assembly, a permanent delegate to the National Coun-
cil of Provinces, a member of a  provincial legislature or a
member of a municipal council and fails to resign from such
office within 30 days of having been appointed as a member
of the Commission.

Removal from office
17. (1) A member of the Commission may be removed from

office, but only if a 10 committee of the National Assembly
finds the member guilty of misconduct or rules that the mem-
ber is incompetent or incapable of performing a member’s func-
tions, and the National Assembly, in accordance with section
194(2)(b) of the Constitution, adopts a resolution calling for
that member’s removal from office.

(2) The President-
(a) may suspend a member of the Commission from office

at any time after the start of the proceedings of a committee
of the National Assembly for the removal of that member; and
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(b) must remove the member from office upon adoption by
the National Assembly of the resolution calling for that mem-
ber’s removal.

Filling of vacancies
18. (1) In the event of a vacancy occurring in the office of-
(a) Chairperson, the vacancy is filled by the President in

terms of section 12; and
(b) a member contemplated in section 9( l)(b), the vacan-

cy is filled by following the procedure contemplated in sec-
tion 11

(2) Any person appointed to fill a vacancy holds office for
the unexpired portion of the vacating member’s term.

PART 4

OPERATION OF COMMISSION

Meetings
19. (1) The Chairperson of the Commission decides when

and where the Commission meets, but must convene a meet-
ing within 30 days after the receipt of a request supported by
a majority of the members to convene a meeting of the Com-
mission.

(2) The Commission must meet at least quarterly.
(3) The Chairperson or, in the absence of the Chairperson,

the Deputy Chairperson presides at meetings of the Commis-
sion, but if both are absent from a meeting, the members present
must elect another member to preside at the meeting.

Procedures
20. The Commission may determine its own procedure, with

due regard to the principles of transparency.

Decisions
21. (a) The Commission must take decisions in a consen-

sus-seeking manner that gives effect to the principle of unity
in diversity as reflected in the Constitution.

(b) If the Commission fails to reach consensus on a ques-
tion before the Commission, a decision on the question can only
validly be taken by a supporting vote of at least the majority
of the total number of the members of the Commission.

Committees
22. (1) The Commission may-
(a) establish one or more committees consisting of mem-

bers only or members and staff or other persons, to assist the
Commission in the performance of its functions; and

(b) dissolve a committee at any time.
(2) The Commission-
(a) must determine the functions of a committee;
(b) must appoint a member of a committee as the chairperson

of the committee;
(c) may remove a member of a committee at any time; and
(d) may determine a committee’s procedure.

Delegation of powers and assignment of duties
23. (1) The Commission may-
(a) delegate any of the Commission’s powers to-
(i) a member of the Commission;
(ii) a member of the Commission’s staff; or
(iii) a committee of the Commission; and
(b) assign the performance of any of the Commission’s

duties to any such member, staff member or committee.
(2) A delegation or assignment in terms of subsection (1)-
(a) is subject to such conditions and directions as the Com-

mission may impose; and

(b) does not divest Commission of responsibility for the
exercise of the power or the performance of the duty.

(3) The Commission may confirm, vary or revoke any de-
cision taken in consequence of a delegation or assignment, but
no variation or revocation of a decision may detract from any
rights that may have accrued as a result of the decision.

PART 5

NATIONAL CONSULTATIVE CONFERENCE

Convening
24. (1) (a) The Commission must convene two national

consultative conferences during every term of the Commission,
the first of which must take place within the first 12 months
of a new term of the Commission.

(b) The Minister must be consulted if the Commission needs
to convene more than two national consultative conferences
during a particular term of the Commission.

(2) The Commission may generate funding for a national
consultative conference in addition to money appropriated for
that purpose by Parliament.

Purpose
25. The purpose of a national consultative conference is to

provide a forum for-
(a) the consideration of-
(i) a report by the Commission on its activities, accomplish-

ments and challenges; and -
(ii) any recommendations of the Commission;
(b) the evaluation of progress in South Africa with regard

to
(i) the promotion of respect for and the furthering of the

protection of the rights of cultural, religious and linguistic
communities; and

(ii) the furthering of peace, friendship, humanity, tolerance
and national unity among and within cultural, religious and
linguistic communities, on the basis of equality, non-discrim-
ination and free association;

(c) the formulation of requests and recommendations to the
Commission concerning matters mentioned in paragraph (b)(i)
or (ii);

(d) the discussion of resolutions before the conference con-
cerning requests to, and priorities for, the Commission; and

(e) promoting appreciation for cultural, religious and lin-
guistic diversity.

Composition
26. (1) A national consultative conference may comprise

such persons as the Commission may invite, but must include-
(a) members of the Commission;
(b) delegates from cultural, religious and linguistic commu-

nities;
(c) delegates from every community council recognised in

terms of section 37;
(d) delegates from the National House of Traditional Lead-

ers, the South African Human Rights Commission, the Pan
South African Language Board, the Commission on Gender
Equality and the National Youth Commission;

(e) delegates from the national government designated by
the Minister;

(f) delegates from each provincial government designated
by the Premier of the province concerned; and

(g) delegates designated by organised local government.
(2) The Commission must-
(a) through advertisements in the media, nationally and in

each of the provinces, invite cultural, religious and linguistic
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communities to nominate delegates representing those commu-
nities to a national conference;

(b) take further steps to invite organisations and individu-
als in order to ensure broad representation in respect of dele-
gates referred to in subsection (l)(b)

(3) The Commission, after consultation with the Minister,
may-

(a) determine the maximum number of delegates to a na-
tional consultative conference; and

(b) determine the maximum number of delegates that may
be designated or invited in terms-of subsection ( l ) ( d ) , (e),
(f) and (g).

(4) The number of delegates designated or invited in terms
of subsection (l)(d), (e), 25

(f) and (g) may not exceed one-third of the maximum
number of delegates to a national consultative conference.

(5) Any institution or body sending delegates to a confer-
ence must give due consideration to gender balance in the se-
lection of delegates.

Procedures
27. The Commission determines-
(a) the agenda of a national consultative conference; and
(b) the procedures to be followed at a national consultative

conference, but the person presiding at a session of a conference
may give a ruling on any matter that may arise during that ses-
sion.

Chairperson
28. The Chairperson of the Commission-or, in the absence

of the Chairperson, the Deputy Chairperson or another mem-
ber of the Commission elected by the Commission, presides
at any session of a national consultative conference.

Resolutions
29. The person presiding at a session of a national consult-

ative conference must submit any resolution adopted by the
conference to the Commission for consideration

PART 6

ADMINISTRATIVE AND FINANCIAL MATTERS

Appointment of chief executive officer
30. (1) The Commission must appoint a person as the chief

executive officer of the  Commission.
(2) The chief executive officer holds office-
(a) for an agreed term not exceeding five years, but which

may be renewed;
(b) subject to the terms and conditions applicable general-

ly to employees of the Commission; and
(c) on the terms and conditions set out in a written employ-

ment contract which  must include terms and conditions set-
ting performance standards.

Functions of chief executive officer
31. (1) The chief executive officer is the accounting offic-

er of the Commission.
(2) The chief executive officer is responsible for-
(a) the formation and development of an efficient admin-

istration;
(b) the organisation, control and management of all staff,

including persons seconded to the Commission from any or-
gan of state;

(c) the maintenance of discipline in respect of the staff and
(d) the carrying out of the decisions of the Commission.
(3) As accounting officer the chief executive officer is re-

sponsible for-

(a) all income and expenditure of the Commission;
(b) all the Commission’s assets and the discharge of all the

liabilities of the Commission; and
(c) proper and diligent compliance with the Public Finance

Management Act, 1999 (Act No. 1 of 1999)

Conditions of employment of employees
32. (1) An employee of the Commission is employed sub-

ject to the terms and conditions of employment determined by
the Commission.

(2) The terms and conditions must comply with the basic
values and principles set out in section 195 of the Constitution.

(3) Persons in the public service or other state institutions
seconded to the Commission must perform their functions under
the control and directions of the chief executive officer of the
Commission.

Pension rights
33. (1) Any person appointed as an employee of the Com-

mission may become a member of the Government Employees’
Pension Fund contemplated in section 2 of the Government
Employees’ Pension Law, 1996 (Proclamation No. 21 of 1996).

(2) An employee of the Commission who becomes a member
of that pension fund is entitled to pension and retirement bene-
fits as if that person were an official in the public service.

Funding
34. (1) The Commission is entitled to money appropriated

annually by Parliament to enable it to perform its functions
effectively

(2) For purposes of subsection (l), the Commission-
( a ) must submit to the Minister during each financial year,

but before a date set by  the Minister, estimates of the
Commission’s income and expenditure for the next financial
year; and

(b) may submit to the Minister at any time during a finan-
cial year estimates of the Commission’s income and expendi-
ture supplementary to those mentioned in paragraph (a).

(3) The Commission may seek to acquire gifts, donations
or sponsorships to assist the Commission with the achievement
of its objects, but such gifts, donations or sponsorships must
be dealt with in accordance with the Public Finance Manage-
ment Act, 1999 (Act No. 1 of 1999), and any regulations and
instructions made and issued under that Act. 50

(4) When submitting the estimates the Commission must
disclose, in accordance with the Public Finance Management
Act, 1999., full particulars of any income that has accrued, or
is expected to accrue, to the Commission from a source other
than an appropriation by Parliament.

(5) The Commission must refund to-the National Revenue
Fund any money paid to the Commission in terms of subsec-
tion (1) that has not been used at the end of a financial year,
unless otherwise agreed to by the Minister of Finance.

Audit
35. The Auditor-General must audit the accounts and finan-

cial records of the Commission.

PART 7

COMMUNITY COUNCILS

Recommendation of establishment of community councils
36. (1) Persons belonging to a cultural, religious or linguistic

community may form, join and maintain cultural, religious and
linguistic associations and other organs of civil society as en-
visaged in section 31 of the Constitution.
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(2) The Commission may recommend to a community,
which is not organised, to initiate and establish a community
council at a provincial or national level if the  establishment
of such a council would be conducive to

(a) the promotion and protection of the rights of such a
community; and

(6) the promotion and development of peace, friendship,
humanity, tolerance and national unity among and within the
different communities in South Africa.

Recognition of community councils
37. (1) A community council envisaged in section 36( 1)

or (2) may, in the prescribed manner, apply to the Commis-
sion for recognition.

(2) The Commission may in writing recognise a commu-
nity council for purposes of participation in a national consult-
ative conference and section 38

(3) A community council recognised in terms of subsection
(2) may apply to the Commission or any other organ of state
for financial assistance.

Aims of community councils
38. (1) The aims of a community council recognised in terms

of section 37 should be to -
(a) preserve, promote and develop the culture, religion or

language of the community for which it is recognised; or
(b) advise the Commission on, and assist the Commission

in, matters concerning the achievement of the objects of the
Commission.

PART 8

MISCELLANEOUS MATTERS

Legal proceedings
39. (1) The State Liability Act, 1957 (Act No. 20 of 1957),

applies with the necessary changes in respect of the Commis-
sion, and in any such application a reference in that Act to the
Minister of the department concerned must be construed as a
reference to the Chairperson of the Commission.

(2) No person, including the Commission, is liable for an-
ything done or omitted in good faith when exercising a power
or performing a duty in terms of this Act

Regulations
40. The Minister, after consultation with the Commission,

may make regulations regarding any matter-
(a) that may or must be prescribed in terms of this Act; and
(b) that the Minister considers necessary or expedient to

prescribe in order that the objects of the Commission may be
achieved.

Offences and penalties
41. (1) A person commits an offence if that person-
(a) wilfully disrupts the proceedings of the Commission, or

a committee of the Commission, or a session of a national con-
sultative conference;

(b) wilfully hinders, obstructs or threatens members of the
Commission or of a  committee of the Commission, or delegates
to a national consultative conference, in the exercise of their
powers or the performance of their duties in terms of this Act;

(c) does anything calculated to influence the Commission
or a committee of the Commission improperly in its consider-
ation of a matter;

(d) after having been summoned in terms of section 7(2)(a)
fails-

(i) to be present at a meeting of the Commission or an in-
vestigating

(ii) to remain present until excused by the Commission or
committee; or

(e) after having been called in terms of section 7(2)(b) refuses-
(i) to appear before the Commission or the committee;
(ii) to answer any question; or
(iii) to produce a document specified in the summons, or

in that person’s custody at the meeting. committee at the time
and place specified in the summons; or

(2) Any person convicted of an offence in terms of subsec-
tion (1) is liable to a fine or  to imprisonment for a period not
exceeding one year, or to both a fine and such imprisonment.

Short title and commencement
42. This Act is called the Commission for the Promotion

and Protection of the Rights of Cultural, Religious and Linguis-
tic Communities Act, 2002, and takes effect on a date  deter-
mined by the President by proclamation in the Gazette.

——————
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MEDIA SUMMARY

The following explanatory note is provided to assist the
media in reporting this case and is not binding on the Consti-
tutional Court or any member of the Court.

44 Fuente : Constitutional Court of South Africa. http://www.
constitutionalcourt.org.za

45 Se reproduce un resumen
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The applicants applied for direct access to the Constitutional
Court and for an order declaring s 20(7) of the Promotion of
National Unity and Reconciliation Act 34 of 1995 unconsti-
tutional. Section 20(7), read with other sections of the Act,
permits the Committee on Amnesty established by the Act to
grant amnesty to a perpetrator of an unlawful act associated
with a political objective and committed prior to 6 December
1993. As a result of the grant of amnesty, the perpetrator can-
not be criminally or civilly liable in respect of that act. Equally,
the state or any other body, organisation or person that would
ordinarily have been vicariously liable for such act, cannot be
liable in law.

The Court upheld the constitutionality of the section. It
acknowledged that the section limited the applicants’ right in
terms of s 22 of the interim Constitution to ‘have justiciable
disputes settled by a court of law, or . . . other independent
or impartial forum’. However, in terms of s 33(2) of the Con-
stitution, violations of rights are permissible either if sanc-
tioned by the Constitution or if justified in terms of s 33(1)
of the Constitution (the limitation section). The Court held that
the epilogue (‘National Unity and Reconciliation’) to the Con-
stitution sanctioned the limitation on the right of access to
court.

The Court held that amnesty for criminal liability was per-
mitted by the epilogue because without it there would be no
incentive for offenders to disclose the truth about past atroci-
ties. The truth might unfold with such an amnesty, assisting
in the process of reconciliation and reconstruction. Further, the
Court noted that such an amnesty was a crucial component of

the negotiated settlement itself, without which the Constitution
would not have come into being. It found that the amnesty
provisions were not inconsistent with international norms and
did not breach any of the country’s obligations in terms of
public international law instruments.

The Court held that the amnesty for civil liability was also
permitted by the epilogue, again because the absence of such
an amnesty would constitute a disincentive for the disclosure
of the truth.

The Court held that the epilogue permitted the granting of
amnesty to the state for any civil liability. The Court said that
Parliament was entitled to adopt a wide concept of reparations.
This would allow the state to decide on proper reparations for
victims of past abuses having regard to the resources of the state
and the competing demands thereon. Further, Parliament was
authorised to provide for individualised and nuanced repara-
tions taking into account the claims of all the victims, rather
than preserving state liability for provable and unprescribed
delictual claims only.

The Court held that the epilogue authorised the granting of
amnesty to bodies, organisations or other persons which would
otherwise have been vicariously liable for acts committed in
the past. The truth might not be told if these organisations or
individuals were not given amnesty. Indeed, according to the
Court, the Constitution itself might not have been negotiated
had this amnesty not been provided for.

The judgment of the Court was delivered by Mahomed DP
and was concurred in by the other members of the Court. Did-
cott J delivered a separate concurring judgment.

VI.4. Estadísticas

Población
La población sudafricana estimada para la mitad de año de

2006 es de 47,7 millones de habitantes. Su composición es:

“Africans” 37,7 millones que constituyen el 80% del total de
la población ;  “White” 4,4  millones; “Coloured”  4,2 millon-
es e Indo-Asiáticos 1,2 millones.46

46 Fuente: Mid-year population estimates, South Africa 2006 . www.statssa.gov.za
Census’96 and 2001 compared .Report nº 03-02-04 (2001) www.statssa.gov.za

Mid-year estimates for South Africa by population group and sex, 2006

Fertility
Table 1 shows the national fertility assumptions used in this report. Fertility declined from an average of 2,9 children per

woman in 2001 to 2,7 children by 2006.

Table 1: Estimated total fertility rates, 2001-2006
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VI.5. Direcciones web

Commission for the Rights of Cultural, Religious and Lin-
guistic Communities
www.crlcommission.org.za

South African Human Rights Commission
www.sahrc.org.za

South African Institute of Race Relations
www.sairr.org.za

Amnesty International South African
www.amnesty.org.za

Centre for Human Rights. University of Pretoria
www.chr.up.za

South Africa Government Online
www.gov.za/

Constitutional Court
www.constitutionalcourt.org.za

Statistics South Africa
www.statssa.gov.za/

Truth and Reconciliation Commission
www.doj.gov.za/trc/index.html

Centre for the Study of violence and reconciliation
www.csvr.org.za




