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VI. SUDAFRICA: VIOLENCIA, RACISMO Y TRANSICION

VI.1. Constitution of the Republic of
South Africa of 1993. Constitution of
the Republic of South Africa, 1996

a) Constitution of the Republic of South
Africa Act 200 of 1993

Memorandum of Agreement: 19 April 1994
PRETORIA 19 APRIL 1994

JOINT STATEMENT BY THE STATE PRESIDENT, MR. F.
W. DE KLERK, LEADER OF THE NATIONAL PARTY, MR
N.R. MANDELA, PRESIDENT OF THE AFRICAN NATION-
AL CONGRESS AND CHIEF MINISTER M. G. BUTHELE-
Z1, PRESIDENT OF THE INKATHA FREEDOM PARTY

Delegations led by the State President, Mr F W de Klerk,
Leader of the National Party, Mr N R Mandela, President of
the African National Congress and Chief Minister M G Buthele-
zi, President of the Inkatha Freedom Party, met this morning
at the Union Buildings and reached agreement on the attached
Memorandum of Agreement.

The Agreement follows intensive discussions between the
parties yesterday and during the preceding days. The parties
would, in particular, like to extend their warm thanks to Prof
W A J Okumu of Kenya who played an important and helpful
role in this process.

The parties expressed their satisfaction that the Agreement
will substantially contribute to their common goal of creating
circumstances which will be conducive to the holding of a free,
fair and peaceful election. It will help to ensure much greater
inclusivity in the election process and will significantly address
the underlying causes of tension and violence, particularly in
KwaZulu/Natal and the East Rand.

The repeated the urgent appeal to their followers and to all
South Africans which they made after the Skukuza summit on
8 April to end violence, to exercise maximum restraint and to
pursue their objectives by peaceful means.

MEMORANDUM OF AGREEMENT FOR RECONCILIA-
TION AND PEACE BETWEEN THE INKATHA FREEDOM
PARTY/KWAZULU GOVERNMENT AND THE AFRICAN
NATIONAL CONGRESS AND THE SOUTH AFRICAN
GOVERNMENT/NATIONAL PARTY.

We, the undersigned, pledge ourselves to Peace and Rec-
onciliation in South Africa and agree to commit ourselves to
the following:

1. The Inkatha Freedom Party agrees to participate in the
April 26-28, 1994 elections for both the National Assembly and
Provincial Legislatures.

2. All the undersigned parties reject violence and will the-
refore do everything in their power to ensure free and fair elec-
tions throughout the Republic of South Africa.

3. The undersigned parties agree to recognise and protect
the institution, status and role of the constitutional position of
the King of the Zulus nd the Kingdom of KwaZulu, which
institutions shall be provided for in the Provincial Constitution
of KwaZulu/Natal immediately after the holding of the said
elections. The 1993 Constitution shall for this purpose be
amended before 27 April in accordance with Addendum

4. Any outstanding issues in respect of the King of the Zulus
and the 1993 Constitution as amended will be addressed by way
of international mediation which will commence as soon as
possible after the said elections.

5. The South African Government undertakes to place the
necessary facilities at the disposal of the Independent Electoral
Commission (IEC) as it may require in order to facilitate the
full participation of the IFP in the April 26-28, 1994 election.

6. The undersigned parties will facilitate proper provision for:

i) Registration of the IFP

ii) The IFP Candidates list

iii) Marking by voters of ballot papers.

The undersigned parties hereby undertake to abide by the
technical arrangements to be made by the Independent Elec-
toral Commission to mplement the matters referred to in sub-
paragraphs (i), (ii) and (iii) above in accordance with the de-
tails set out in Addendum B.

This agreement shall be implemented with immediate effect.

SIGNED BY:

MANGOSUTHO G. BUTHELEZZI, President: Inkatha Free-
dom Party and Chief Minister of the KwaZulu Government

STATE PRESIDENT F. W. DE KLERK, South African
Government/National Party

PRESIDENT N. MANDELA, African National Congress

WITNESSED BY: PROF. W. A. J. OKUMU

19 April 1994

ADDENDUM A

Amendment of section 160 of Act 200 of 1993.

1. Section 160 of the Constitution is hereby amended by the
substitution for the proviso to subsection (3) of the following
proviso:

«Provided that a provincial constitution may - (a) provide
for legislative and executive structures and procedures differ-
ent from those provided for in this Constitution in respect of
a province; and, (b) where applicable, provide for the institu-
tion, role, authority and status of a traditional monarch in the
province, and shall make such provision for the Zulu Monarch
in the case of the province of KwaZulu/Natal».

Amendment of Schedule 4 to Act 200 of 1993

2. Schedule 4 to the Constitution is hereby amended by the
addition of the following paragraph to constitutional principle
XIII:

«Provisions in a provincial constitution relating to the in-
stitution, role, authority and status of a traditional monarch shall
be recognised and protected in the Constitution».

b) Constitution of the Republic of South
Africa, 1996, was approved by the
Constitutional Court (CC) on 4 December
1996 and took effect on 4 February 1997+

Preamble

We, the people of South Africa,

Recognise the injustices of our past;

Honour those who suffered for justice and freedom in our
land;
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Respect those who have worked to build and develop our
country; and

Believe that South Africa belongs to all who live in it, united
in our diversity.

We therefore, through our freely elected representatives,
adopt this Constitution as the supreme law of the Republic so
as to

Heal the divisions of the past and establish a society based
on democratic values, social justice and fundamental
human rights;

Lay the foundations for a democratic and open society
in which government is based on the will of the people
and every citizen is equally protected by law;

Improve the quality of life of all citizens and free the
potential of each person; and

Build a united and democratic South Africa able to take
its rightful place as a sovereign state in the family of
nations.

May God protect our people.

Nkosi Sikelel’ iAfrika. Morena boloka setjhaba sa heso.
God seén Suid-Afrika. God bless South Africa.

Mudzimu fhatutshedza Afurika. Hosi katekisa Afrika.

Chapter 2 - Bill of Rights*

7. Rights

1. This Bill of Rights is a cornerstone of democracy in
South Africa. It enshrines the rights of all people in our
country and affirms the democratic values of human
dignity, equality and freedom.

2. The state must respect, protect, promote and fulfil the
rights in the Bill of Rights.

3. The rights in the Bill of Rights are subject to the lim-
itations contained or referred to in section 36, or else-
where in the Bill.

8. Application

1. The Bill of Rights applies to all law, and binds the leg-
islature, the executive, the judiciary and all organs of
state.

2. A provision of the Bill of Rights binds a natural or a
juristic person if, and to the extent that, it is applica-
ble, taking into account the nature of the right and the
nature of any duty imposed by the right.

3. When applying a provision of the Bill of Rights to a
natural or juristic person in terms of subsection (2), a
court

a. in order to give effect to a right in the Bill, must
apply, or if necessary develop, the common law to
the extent that legislation does not give effect to
that right; and

b. may develop rules of the common law to limit the
right, provided that the limitation is in accordance
with section 36(1).

2. A juristic person is entitled to the rights in the Bill of

Rights to the extent required by the nature of the rights

and the nature of that juristic person.

9. Equality
1. Everyone is equal before the law and has the right to
equal protection and benefit of the law.
2. Equality includes the full and equal enjoyment of all
rights and freedoms. To promote the achievement of

4 Ultima modificacién: 15 October 2004

equality, legislative and other measures designed to
protect or advance persons, or categories of persons,
disadvantaged by unfair discrimination may be taken.

3. The state may not unfairly discriminate directly or in-
directly against anyone on one or more grounds, includ-
ing race, gender, sex, pregnancy, marital status, ethnic
or social origin, colour, sexual orientation, age, disa-
bility, religion, conscience, belief, culture, language and
birth.

4 No person may unfairly discriminate directly or indi-
rectly against anyone on one or more grounds in terms
of subsection (3). National legislation must be enact-
ed to prevent or prohibit unfair discrimination.

5. Discrimination on one or more of the grounds listed in
subsection (3) is unfair unless it is established that the
discrimination is fair.

10. Human dignity
Everyone has inherent dignity and the right to have their
dignity respected and protected.

11. Life
Everyone has the right to life.

12. Freedom and security of the person
1. Everyone has the right to freedom and security of the
person, which includes the right
a. not to be deprived of freedom arbitrarily or with-
out just cause;
. not to be detained without trial;
c. to be free from all forms of violence from either
public or private sources;
not to be tortured in any way; and
e. not to be treated or punished in a cruel, inhuman
or degrading way.
2. Everyone has the right to bodily and psychological
integrity, which includes the right
a. to make decisions concerning reproduction;
b. to security in and control over their body; and
c. not to be subjected to medical or scientific exper-
iments without their informed consent.

13. Slavery, servitude and forced labour
No one may be subjected to slavery, servitude or forced
labour.

14. Privacy

Everyone has the right to privacy, which includes the right
not to have

a. their person or home searched;

b. their property searched;

c. their possessions seized; or

d. the privacy of their communications infringed.

15. Freedom of religion, belief and opinion
1. Everyone has the right to freedom of conscience, reli-
gion, thought, belief and opinion.
2. Religious observances may be conducted at state or
state-aided institutions, provided that
a. those observances follow rules made by the appro-
priate public authorities;
they are conducted on an equitable basis; and
c. attendance at them is free and voluntary.

a. This section does not prevent legislation recognis-
ing

i. marriages concluded under any tradition, or a

system of religious, personal or family law; or
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ii. systems of personal and family law under any
tradition, or adhered to by persons profess-
ing a particular religion.

b. Recognition in terms of paragraph (a) must be consistent
with this section and the other provisions of the Constitution.

16. Freedom of expression
1. Everyone has the right to freedom of expression, which
includes
a. freedom of the press and other media;
b. freedom to receive or impart information or ideas;
c. freedom of artistic creativity; and
d. academic freedom and freedom of scientific re-
search.
2. The right in subsection (1) does not extend to
a. propaganda for war;
b. incitement of imminent violence; or
c. advocacy of hatred that is based on race, ethnici-
ty, gender or religion, and that constitutes incite-
ment to cause harm.

17. Assembly, demonstration, picket and petition
Everyone has the right, peacefully and unarmed, to assem-
ble, to demonstrate, to picket and to present petitions.

18. Freedom of association
Everyone has the right to freedom of association.

19. Political rights

1. Every citizen is free to make political choices, which
includes the right
a. to form a political party;

b. to participate in the activities of, or recruit mem-
bers for, a political party; and
c. to campaign for a political party or cause.
2. Every citizen has the right to free, fair and regular elec-
tions for any legislative body established in terms of
the Constitution.
3. Every adult citizen has the right
a. to vote in elections for any legislative body estab-
lished in terms of the Constitution, and to do so
in secret; and

b. to stand for public office and, if elected, to hold
office.

20. Citizenship
No citizen may be deprived of citizenship.

21. Freedom of movement and residence
1. Everyone has the right to freedom of movement.
2. Everyone has the right to leave the Republic.
3. Every citizen has the right to enter, to remain in and
to reside anywhere in, the Republic.
4. Every citizen has the right to a passport.

22. Freedom of trade, occupation and profession

Every citizen has the right to choose their trade, occupa-
tion or profession freely. The practice of a trade, occupation
or profession may be regulated by law.

23. Labour relations

1. Everyone has the right to fair labour practices.

2. Every worker has the right
a. to form and join a trade union;
b. to participate in the activities and programmes of

a trade union; and

c. to strike.

3. Every employer has the right

a. to form and join an employers’ organisation; and
b. to participate in the activities and programmes of
an employers’ organisation.

4. Every trade union and every employers’ organisation
has the right
a. to determine its own administration, programmes

and activities;
b. to organise; and
c. to form and join a federation.

5. Every trade union, employers’ organisation and employ-
er has the right to engage in collective bargaining.
National legislation may be enacted to regulate collec-
tive bargaining. To the extent that the legislation may
limit a right in this Chapter, the limitation must com-
ply with section 36(1).

6. National legislation may recognise union security ar-
rangements contained in collective agreements. To the
extent that the legislation may limit a right in this Chap-
ter, the limitation must comply with section 36(1).

24. Environment
Everyone has the right
a. to an environment that is not harmful to their health or
well-being; and
b. to have the environment protected, for the benefit of
present and future generations, through reasonable leg-
islative and other measures that
i.  prevent pollution and ecological degradation;
ii. promote conservation; and
iii. secure ecologically sustainable development and
use of natural resources while promoting justifi-
able economic and social development.

25. Property

1. No one may be deprived of property except in terms
of law of general application, and no law may permit
arbitrary deprivation of property.

2. Property may be expropriated only in terms of law of
general application
a. for a public purpose or in the public interest; and
b. subject to compensation, the amount of which and

the time and manner of payment of which have ei-
ther been agreed to by those affected or decided
or approved by a court.

3. The amount of the compensation and the time and
manner of payment must be just and equitable, reflect-
ing an equitable balance between the public interest and
the interests of those affected, having regard to all rel-
evant circumstances, including
a. the current use of the property;

b. the history of the acquisition and use of the prop-
erty;

the market value of the property;

d. the extent of direct state investment and subsidy
in the acquisition and beneficial capital improve-
ment of the property; and

e. the purpose of the expropriation.

4. For the purposes of this section
a. the public interest includes the nation’s commit-

ment to land reform, and to reforms to bring about
equitable access to all South Africa’s natural re-
sources; and

b. property is not limited to land.

5. The state must take reasonable legislative and other
measures, within its available resources, to foster con-
ditions which enable citizens to gain access to land on
an equitable basis.

6. A person or community whose tenure of land is legal-

o
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ly insecure as a result of past racially discriminatory
laws or practices is entitled, to the extent provided by
an Act of Parliament, either to tenure which is legally
secure or to comparable redress.

A person or community dispossessed of property after
19 June 1913 as a result of past racially discriminato-
ry laws or practices is entitled, to the extent provided
by an Act of Parliament, either to restitution of that
property or to equitable redress.

No provision of this section may impede the state from
taking legislative and other measures to achieve land,
water and related reform, in order to redress the results
of past racial discrimination, provided that any depar-
ture from the provisions of this section is in accordance
with the provisions of section 36(1).

Parliament must enact the legislation referred to in
subsection (6).

26. Housing

1.

2.

Everyone has the right to have access to adequate hous-
ing.

The state must take reasonable legislative and other
measures, within its available resources, to achieve the
progressive realisation of this right.

No one may be evicted from their home, or have their
home demolished, without an order of court made af-
ter considering all the relevant circumstances. No leg-
islation may permit arbitrary evictions.

27. Health care, food, water and social security

1.

Everyone has the right to have access to

a. health care services, including reproductive health
care;
sufficient food and water; and

c. social security, including, if they are unable to sup-
port themselves and their dependants, appropriate
social assistance.

The state must take reasonable legislative and other

measures, within its available resources, to achieve the

progressive realisation of each of these rights.

No one may be refused emergency medical treatment.

28. Children

1.

Every child has the right
a. to a name and a nationality from birth;
b. to family care or parental care, or to appropriate
alternative care when removed from the family
environment;
c. to basic nutrition, shelter, basic health care serv-
ices and social services;
d. to be protected from maltreatment, neglect, abuse
or degradation;
e. to be protected from exploitative labour practices;
f. not to be required or permitted to perform work or
provide services that
i.  are inappropriate for a person of that child’s
age; or

ii. place at risk the child’s well-being, education,
physical or mental health or spiritual, moral
or social development;

g. not to be detained except as a measure of last re-
sort, in which case, in addition to the rights a child
enjoys under sections 12 and 35, the child may be
detained only for the shortest appropriate period of
time, and has the right to be
i.  kept separately from detained persons over

the age of 18 years; and
ii. treated in a manner, and kept in conditions,
that take account of the child’s age;

h. to have a legal practitioner assigned to the child
by the state, and at state expense, in civil proceed-
ings affecting the child, if substantial injustice
would otherwise result; and

i. not to be used directly in armed conflict, and to be
protected in times of armed conflict.

2. A child’s best interests are of paramount importance in
every matter concerning the child.

3. In this section «child» means a person under the age
of 18 years.

29. Education

1. Everyone has the right
a. to a basic education, including adult basic educa-

tion; and

b. to further education, which the state, through rea-
sonable measures, must make progressively avail-
able and accessible.

2. Everyone has the right to receive education in the of-
ficial language or languages of their choice in public
educational institutions where that education is reasona-
bly practicable. In order to ensure the effective access
to, and implementation of, this right, the state must
consider all reasonable educational alternatives, includ-
ing single medium institutions, taking into account
a. equity;

b. practicability; and

c. the need to redress the results of past racially dis-
criminatory laws and practices.

3. Everyone has the right to establish and maintain,
at their own expense, independent educational in-
stitutions that

a. do not discriminate on the basis of race;
are registered with the state; and

c. maintain standards that are not inferior to stand-
ards at comparable public educational institutions.

4. Subsection (3) does not preclude state subsidies for in-
dependent educational institutions.

30. Language and culture

Everyone has the right to use the language and to partici-
pate in the cultural life of their choice, but no one exercising
these rights may do so in a manner inconsistent with any pro-
vision of the Bill of Rights.

31. Cultural, religious and linguistic communities
1. Persons belonging to a cultural, religious or linguistic

community may not be denied the right, with other

members of that community

a. to enjoy their culture, practise their religion and use
their language; and

b. to form, join and maintain cultural, religious and
linguistic associations and other organs of civil
society.

2. The rights in subsection (1) may not be exercised
in a manner inconsistent with any provision of the
Bill of Rights.

32. Access to information
1. Everyone has the right of access to

a. any information held by the state; and

b. any information that is held by another person and
that is required for the exercise or protection of any
rights.

2. National legislation must be enacted to give effect
to this right, and may provide for reasonable meas-
ures to alleviate the administrative and financial
burden on the state.
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33. Just administrative action

1.

2.

Everyone has the right to administrative action that is

lawful, reasonable and procedurally fair.

Everyone whose rights have been adversely affected by

administrative action has the right to be given written

reasons.

National legislation must be enacted to give effect to

these rights, and must

a. provide for the review of administrative action by
a court or, where appropriate, an independent and
impartial tribunal;

b. impose a duty on the state to give effect to the
rights in subsections (1) and (2); and

c. promote an efficient administration.

34. Access to courts

Everyone has the right to have any dispute that can be re-
solved by the application of law decided in a fair public hea-
ring before a court or, where appropriate, another independent
and impartial tribunal or forum.

35. Arrested, detained and accused persons

1.

Everyone who is arrested for allegedly committing an

offence has the right

a. to remain silent;

b. to be informed promptly
i.  of the right to remain silent; and
ii. of the consequences of not remaining silent;

c. not to be compelled to make any confession or ad-
mission that could be used in evidence against that
person;

d. to be brought before a court as soon as reasona-
bly possible, but not later than
i. 48 hours after the arrest; or
ii. the end of the first court day after the expiry

of the 48 hours, if the 48 hours expire out-
side ordinary court hours or on a day which
is not an ordinary court day;

e. at the first court appearance after being arrested,
to be charged or to be informed of the reason for
the detention to continue, or to be released; and

f. to be released from detention if the interests of
justice permit, subject to reasonable conditions.

Everyone who is detained, including every sentenced

prisoner, has the right

a. to be informed promptly of the reason for being de-
tained;

b. to choose, and to consult with, a legal practition-
er, and to be informed of this right promptly;

c. to have a legal practitioner assigned to the detained
person by the state and at state expense, if substan-
tial injustice would otherwise result, and to be
informed of this right promptly;

d. to challenge the lawfulness of the detention in
person before a court and, if the detention is un-
lawful, to be released;

e. to conditions of detention that are consistent with
human dignity, including at least exercise and the
provision, at state expense, of adequate accommo-
dation, nutrition, reading material and medical
treatment; and

f. tocommunicate with, and be visited by, that person’s
i.  spouse or partner;

ii. next of kin;
iii. chosen religious counsellor; and
iv. chosen medical practitioner.

Every accused person has a right to a fair trial, which

includes the right

a. to be informed of the charge with sufficient detail
to answer it;

b. to have adequate time and facilities to prepare a
defence;

c. to a public trial before an ordinary court;

d. to have their trial begin and conclude without un-
reasonable delay;

e. to be present when being tried;

f. to choose, and be represented by, a legal practition-
er, and to be informed of this right promptly;

g. to have alegal practitioner assigned to the accused
person by the state and at state expense, if substan-
tial injustice would otherwise result, and to be
informed of this right promptly;

h. to be presumed innocent, to remain silent, and not
to testify during the proceedings;

i. to adduce and challenge evidence;

j- not to be compelled to give self-incriminating ev-
idence;

k. to be tried in a language that the accused person
understands or, if that is not practicable, to have
the proceedings interpreted in that language;

1. not to be convicted for an act or omission that was
not an offence under either national or international
law at the time it was committed or omitted;

m. not to be tried for an offence in respect of an act
or omission for which that person has previously
been either acquitted or convicted;

n. to the benefit of the least severe of the prescribed
punishments if the prescribed punishment for the
offence has been changed between the time that the
offence was committed and the time of sentencing;
and

o. of appeal to, or review by, a higher court.

Whenever this section requires information to be giv-

en to a person, that information must be given in a lan-

guage that the person understands.

Evidence obtained in a manner that violates any right

in the Bill of Rights must be excluded if the admission

of that evidence would render the trial unfair or other-
wise be detrimental to the administration of justice.

36. Limitation of rights

1.

The rights in the Bill of Rights may be limited only in

terms of law of general application to the extent that

the limitation is reasonable and justifiable in an open

and democratic society based on human dignity, equality

and freedom, taking into account all relevant factors,

including

a. the nature of the right;

b. the importance of the purpose of the limitation;

c. the nature and extent of the limitation;

d. the relation between the limitation and its purpose;
and

e. less restrictive means to achieve the purpose.

Except as provided in subsection (1) or in any other

provision of the Constitution, no law may limit any right

entrenched in the Bill of Rights.

37. States of emergency

1.

A state of emergency may be declared only in terms

of an Act of Parliament, and only when

a. the life of the nation is threatened by war, inva-
sion, general insurrection, disorder, natural disas-
ter or other public emergency; and

b. the declaration is necessary to restore peace and
order.

A declaration of a state of emergency, and any legis-
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lation enacted or other action taken in consequence of 6. Whenever anyone is detained without trial in conse-
that declaration, may be effective only quence of a derogation of rights resulting from a dec-
a. prospectively; and laration of a state of emergency, the following condi-
b. for no more than 21 days from the date of the dec- tions must be observed:

laration, unless the National Assembly resolves to a. An adult family member or friend of the detainee
extend the declaration. The Assembly may extend must be contacted as soon as reasonably possible,
a declaration of a state of emergency for no more and informed that the person has been detained.
than three months at a time. The first extension of b. A notice must be published in the national Govern-
the state of emergency must be by a resolution ment Gazette within five days of the person being
adopted with a supporting vote of a majority of the detained, stating the detainee’s name and place of
members of the Assembly. Any subsequent exten- detention and referring to the emergency measure
sion must be by a resolution adopted with a sup- in terms of which that person has been detained.
porting vote of at least 60 per cent of the members c. The detainee must be allowed to choose, and be
of the Assembly. A resolution in terms of this visited at any reasonable time by, a medical prac-
paragraph may be adopted only following a pub- titioner.
lic debate in the Assembly. d. The detainee must be allowed to choose, and be vis-
3. Any competent court may decide on the validity of ited atany reasonable time by, alegal representative.
a. a declaration of a state of emergency; e. A court must review the detention as soon as rea-
b. any extension of a declaration of a state of emer- sonably possible, but no later than 10 days after
gency; or the date the person was detained, and the court
c. any legislation enacted, or other action taken, in must release the detainee unless it is necessary to
consequence of a declaration of a state of emer- continue the detention to restore peace and order.
gency. f. A detainee who is not released in terms of a review
4. Any legislation enacted in consequence of a dec- under paragraph (e), or who is not released in terms
laration of a state of emergency may derogate from of a review under this paragraph, may apply to a
the Bill of Rights only to the extent that court for a further review of the detention at any
a. the derogation is strictly required by the emergen- time after 10 days have passed since the previous
cy; and review, and the court must release the detainee
b. the legislation unless it is still necessary to continue the deten-
i.  is consistent with the Republic’s obligations tion to restore peace and order.
under international law applicable to states of g. The detainee must be allowed to appear in person
emergency; before any court considering the detention, to be
ii. conforms to subsection (5); and represented by a legal practitioner at those hear-
iii. is published in the national Government Ga- ings, and to make representations against contin-
zette as soon as reasonably possible after ued detention.
being enacted. h. The state must present written reasons to the court
5. No Act of Parliament that authorises a declaration of to justify the continued detention of the detainee,
a state of emergency, and no legislation enacted or other and must give a copy of those reasons to the de-
action taken in consequence of a declaration, may per- tainee at least two days before the court reviews
mit or authorise the detention.
a. indemnifying the state, or any person, in respect 7. If a court releases a detainee, that person may not
of any unlawful act; be detained again on the same grounds unless the
. any derogation from this section; or state first shows a court good cause for re-detain-
c. any derogation from a section mentioned in col- ing that person.
umn 1 of the Table of Non-Derogable Rights, to 8. Subsections (6) and (7) do not apply to persons who
the extent indicated opposite that section in column are not South African citizens and who are detained
3 of the Table. in consequence of an international armed conflict. In-
stead, the state must comply with the standards bind-
Table of Non-Derogable Rights ing on the Republic under international humanitar-
- ian law in respect of the detention of such persons.
Section Number 2 3
Section Title Extent to which the right is protected
9 Equality With respect to unfair discrimination solely on the 38. Enforcement of rightS

grounds of race, colour, ethnic or social origin, sex
religion or language

Human Dignity Entirely

Life Entirely

Freedom and
Security of the
person

With respect to subsections (1)(d) and () and (2)(c).

Slavery, servitude
and forced labour

With respect to slavery and servitude

Children With respect to:

- subsection (1)(d) and (e);

- the rights in subparagraphs (i) and (ii) of subsection
(1)(g); and

- subsection 1(i) in respect of children of 15 years and
younger

35

Arrested, detained With respect to:

and accused persons |- subsections {1)(a), (b) and (¢) and (2)}(d);

- the rights in paragraphs (a) to (0) of subsection (3),
excluding paragraph (d)

- subsection (4); and

- subsection (5) with respect to the exclusion of evidence
if the admission of that cvidence would render the trial
untair.

Anyone listed in this section has the right to approach a
competent court, alleging that a right in the Bill of Rights has
been infringed or threatened, and the court may grant appro-
priate relief, including a declaration of rights. The persons who
may approach a court are -

a.
b.

anyone acting in their own interest;

anyone acting on behalf of another person who cannot
act in their own name;

anyone acting as a member of, or in the interest of, a
group or class of persons;

anyone acting in the public interest; and

an association acting in the interest of its members.

39. Interpretation of Bill of Rights

1.

When interpreting the Bill of Rights, a court, tribunal or
forum
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a. must promote the values that underlie an open and
democratic society based on human dignity, equal-
ity and freedom;

b. must consider international law; and

c. may consider foreign law.

2. When interpreting any legislation, and when develop-
ing the common law or customary law, every court,
tribunal or forum must promote the spirit, purport and
objects of the Bill of Rights.

3. The Bill of Rights does not deny the existence of any other
rights or freedoms that are recognised or conferred by
common law, customary law or legislation, to the extent
that they are consistent with the Bill.

See Sch 6 item 23 (1).

Sub-s. (1) deemed to read as set out in item 23 (2) (a) of
Sch 6 until the legislation envisaged in sub-s. (2) is en-
acted. See Sch 6 item 23 (1) for enactment provisions and
item 23 (3) for lapsing provisions.

3. Sub-ss. (1) and (2) deemed to read as set out in item 23
(2) (b) of Sch 6 until the legislation envisaged in sub-s.
(3) is enacted. See Sch 6 item 23 (1) for enactment pro-
visions and item 23 (3) for lapsing provisions.

o =

VIL.2. Legislacion*

No. 205 of 1993: Regulation of Gatherings Act, 1993.
Government Gazette. 28 January 1994 No. 132

No. 22 of 1994: Restitution of Land Rights Act, 1994.
Government Gazette 25 November 1994 No. 2011

No. 54 of 1994: Human Rights Commission Act, 1994.
Government Gazette 7 December 1994 No. 2095

No. 34 of 1995: Promotion of National Unity and Recon-
ciliation Act, 1995.
Government Gazette 26 July 1995 No. 1111

No. 84 of 1995: Restitution of Land Rights Amendment Act,
1995
Government Gazette 6 October 1995 No. 1545.

No. 87 of 1995: Promotion of National Unity and Recon-
ciliation Amendment Act, 1995.
Government Gazette 16 October 1995 No. 1616.

No. 3 of 1996: Land Reform (Labour Tenants) Act, 1996.
Government Gazette 22 March 1996 No. 486

No. 27 of 1996: National Education Policy Act, 1996.
Government Gazette 24 April 1996 No. 697

No. 78 Of 1996: Land Restitution And Reform Laws Amend-
ment Act, 1996.
Government Gazette 20 November 1996 No. 1878

No. 84 Of 1996: South African Schools Act, 1996.
Government Gazette 15 November 1996 No. 1867

No. 18 of 1997: Promotion of National Unity and Reconcilia-
tion Amendment Act, 1997
Government Gazette 27 June 1997 No. 18105

4 Las normas que aparecen en negrita se reproducen integra-
mente.

No. 33 of 1997: Abolition of Corporal Punishment Act. 1997.
Government Gazette 5 September 1997 No. 1164

No. 84 of 1997: Promotion of National Unity and Reconcilia-
tion Second Amendment Act, 1997.
Government Gazette 10 December 1997 No. 1640

No. 19 of 1998: Prevention Of Illegal Eviction from Unlaw-
ful Occupation of Land Act, 1998
Government Gazette 5 june 1998 No. 18964

No. 55 of 1998: Employment Equity Act, 1998
Government Gazette 19 october 1998 No. 19370

No. 18 of 1999: Land Restitution and Reform Laws Amend-
ment Act, 1999.
Government Gazette 23 april 1999 No. 1998

No. 48 of 1999: Education Laws Amendment Act, 1999
Government Gazette 24 Nove