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Abstract

This article locates the European Union (EU) Agency for Fundamental Rights
(FRA) within Europe’s densely populated human-rights protection landscape, where
it coexists with the United Nations (UN), the Council of Europe (CoE) and OSCE/
ODIHR mechanisms. Measured against the UN Paris Principles’ typology of nation-
al human rights institutions, FRA emerges as a hybrid of the advisory-committee and
institute models — neither a monitoring nor a complaints/adjudicative body, but an
independent expert agency centred on data collection, socio-legal analysis and tech-
nical advice. The analysis traces FRA’s diverse activities from evidence-based advice
toward more operational engagement, which include(d) field presence in migration
hotspots, Schengen evaluations, field visits as well as producing legal opinions and
“legal position papers”. All this blends advisory and normative monitoring through
the Agency’s distinctive socio-statistical methodology. Its impact, however, remains
constrained by a territorial mandate excluding third countries and CFSP matters,
dependence on EU institutions” requests for input to legislative files, absence of en-
forcement powers, and persistently limited budget and staffing relative to other EU
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justice and home affairs agencies. The piece concludes that FRA, being a unique
European human rights actor, has become a trusted “centre of excellence” comple-
menting the CoE and other institutional human rights actors, and recaps three
roadmap-like scenarios for its future — “status quo plus,” “FRA plus,” and transfor-
mation into a full-fledged EU Fundamental Rights Authority.
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LA AGENCIA DE LA UNION EUROPEA PARA LOS DERECHOS
FUNDAMENTALES: SU LUGAR Y SU FUNCION EN LA APLICACION DE LOS
DERECHOS EN EL MARCO DE LA ARQUITECTURA EUROPEA DE PROTECCION
DE LOS DERECHOS HUMANOS

Resumen

Este articulo sitda a la Agencia de la Unién Europea para los Derechos Funda-
mentales (FRA) en el abarrotado panorama europeo de la protecciéon de los derechos
humanos, donde coexiste con las Naciones Unidas (ONU), el Consejo de Europa y
los mecanismos de la OSCE/OIDDH. A la luz de la tipologia de instituciones nacio-
nales de derechos humanos de los Principios de Paris de la ONU, la FRA se perfila
como un hibrido entre los modelos de comité consultivo ¢ instituto: no es un érgano
de supervisién ni de tramitacién de denuncias o resolucién de litigios, sino una agen-
cia de expertos independiente centrada en la recopilacién de datos, el andlisis socio-
juridico y el asesoramiento técnico. El andlisis traza las diversas actividades de la FRA,
desde el asesoramiento basado en datos hasta una participacién mds operativa, que
incluyen la presencia sobre el terreno en puntos criticos de migracién, evaluaciones
de Schengen, visitas sobre el terreno, asi como la elaboracién de dictdmenes juridicos
y «documentos de posicién juridica»r. Todo ello combina el asesoramiento y la super-
visién normativa a través de la metodologia socioestadistica distintiva de la Agencia.
Sin embargo, su impacto sigue estando limitado por un mandato territorial que ex-
cluye a los terceros paises y las cuestiones de la PESC, la dependencia de las solicitu-
des de las instituciones de la UE para aportar informacién a los expedientes legislati-
vos, la ausencia de poderes de ejecucién y un presupuesto y una dotacién de personal
persistentemente limitados en comparacién con otras agencias de justicia y asuntos
de interior. El articulo concluye que la FRA, al ser un actor europeo Gnico en materia
de derechos humanos, se ha convertido en un «centro de excelencia» de confianza que
complementa al Consejo de Europa y a otros actores institucionales de los derechos
humanos, y resume tres escenarios a modo de hoja de ruta para su futuro: «statu quo
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plus», «<FRA plus» y la transformacién en una autoridad de derechos fundamentales
de la UE en toda regla.

Palabras clave

Unién Europea; derechos fundamentales; organizaciones internacionales regio-
nales; Agencia de los Derechos Fundamentales de la UE; personalidad juridica inter-
nacional; Consejo de Europa; Carta de los Derechos Fundamentales de la UE.

LAGENCE DES DROITS FONDAMENTAUX DE L'UNION EUROPEENNE:
SA PLACE ET SON ROLE DANS LA MISE EN CEUVRE DES DROITS AU SEIN
DE LARCHITECTURE EUROPEENNE DE LA PROTECTION DES DROITS
DE L'HOMME

Résumé

Cet article situe 'Agence des droits fondamentaux de 'Union européenne
(FRA) dans le paysage européen trés dense relatif & la protection des droits de
I’homme, ou elle coexiste avec les mécanismes des Nations unies (ONU), du
Conseil de I'Europe et de TOSCE/BIDDH. A Iaune de la typologie des institu-
tions nationales des droits de ’homme définie par les Principes de Paris de TONU,
la FRA apparait comme un hybride entre les modéles de comité consultatif et d’ins-
titut — ni organe de surveillance, ni organe de traitement des plaintes ou de juge-
ment, mais une agence d’experts indépendante axée sur la collecte de données,
Ianalyse socio-juridique et le conseil technique. Lanalyse retrace les diverses activi-
tés de la FRA, allant de conseils fondés sur des données factuelles 2 un engagement
plus opérationnel, qui comprennent(aient) une présence sur le terrain dans les
points d’acces de la migration (« hotspots »), des évaluations « Schengen », des vi-
sites sur le terrain ainsi que la production d’avis juridiques et de « notes de position
juridique ». Tout cela combine conseil et suivi normatif grice a la méthodologie
socio-statistique distinctive de ’Agence. Son impact reste toutefois limité par un
mandat territorial excluant les pays tiers et les questions relevant de la PESC, par sa
dépendance vis-a-vis des demandes des institutions de 'UE pour contribuer aux
dossiers législatifs, par I'absence de pouvoirs d’exécution, ainsi que par un budget
et des effectifs toujours limités par rapport a d’autres agences européennes spéciali-
sées dans le domaine de la justice et des affaires intérieures. Larticle conclut que la
FRA, en tant qu'acteur européen unique en matiere de la protection des droits de
I’homme, est devenue un «centre d’excellence» de confiance complétant le Conseil
de 'Europe et d’autres acteurs institutionnels en mati¢re de la protection des droits de
’homme, et présente trois scénarios de type comme feuille de route pour son ave-
nir : «statu quo plus», «FRA plus» et la transformation en une Autorité européenne
des droits fondamentaux & part entiére.
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I.  INTRODUCTION: ORIGINS AND HISTORY OF THE EUROPEAN
UNION AGENCY FOR FUNDAMENTAL RIGHTS (FRA)

For long decades after its creation, mainly due to the originally economic
nature of the European integration project, the European Union (EU) — and
its predecessors — did not possess a self-standing, independent entity dealing
with fundamental rights. Academic voices encouraged first, in the 1990s, the
establishment of EU’s own human rights (monitoring) body with a view to
adopting a more preventive approach to human rights protection (see, e.g.,
Alston and Weiler, 1999: 55-59). This suggestion was made to the “Comité
des Sages” responsible for drafting a human rights agenda for the EU at the
new millennium (Cassese ez al., 1998: paras. 185-199), following the consol-
idation of the fundamental rights-related case law of the Court of Justice of
the EU (CJEU)? and the explicit recognition, for the first time, of the
protection of such rights by the Treaty of Maastricht’.

2 Por landmark and leading rulings, see e.g. Judgment of the Court of 12 November

1969, Stauder v City of Ulm, 29/69, EU:C:1969:57; Judgment of the Court of 17
December 1970, Internationale Handelsgesellschaft mbH v Einfuhr- und Vorrats-
stelle fiir Getreide und Futtermittel, 11/70, EU:C:1970:114; Judgment of the Court
of 14 May 1974, J. Nold, Kohlen- und Baustoffgroffhandlung v Commission of the
European Communities, EU:C:1974:51; and Judgment of the Court of 13 December
1979, Liselotte Hauer v Land Rheinland-Pfalz, 44/79, EU:C:1979:290.

3 Treaty on European Union (Maastricht Treaty) [1992] O] C191/1. Art. F(2) stipu-
lated: “The Union shall respect fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms signed
in Rome on 4 November 1950 and as they result from the constitutional traditions
common to the Member States, as general principles of Community law”.
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Setting up the European Union Agency for Fundamental Rights (herein-
after: “FRA” or “Agency”) did not occur in a complete legal-institutional
vacuum though: FRA succeeded the European Monitoring Centre on Racism
and Xenophobia (“EUMC”) which had been operating in Vienna since
1997%. Notwithstanding the existence of its forerunner, FRA’s creation was
not the “outcome of any concerted political long-term strategy” (Toggenburg,
2018: 445). A telling example for that is that when discussing the reform of
the EUMC, the European Commission was not favourable of transforming it
into an across-the-board EU human rights agency — even if the September
2000 report of the “Three Wise Men” analysing “the commitment of the
Austrian Government to the common European values, in particular relating
to the rights of minorities, refugees and immigrants” recommended the
creation of an EU Agency on Human Rights to contribute to the estab-
lishment “of a mechanism within the EU to monitor and evaluate the
commitment and performance of individual Member States with respect to
common European values” (Ahtisaari ez al., 2001: para. 117).

Against this background, it was rather surprising when Member States later
announced their intent, at the European Council meeting of December 2003, to
establish a stand-alone EU Human Rights Agency’. The idea of a “Human
Rights Agency” was then also included in The Hague Programme adopted in
November 2004. This EU-level strategic planning document aimed at strength-
ening the Union’s “area of freedom, security and justice” for 2005-2009°.

Given that the establishment of FRA has not been initially envisaged in
the EU founding Treaties and in the absence of a general fundamental rights
competence of the EU, the so-called “flexibility clause”, set out in Art. 352 of
the Treaty on the Functioning of the European Union (TFEU)’, served as its
legal basis under EU primary law. This clause allows the EU to unanimously
legislate in areas not expressly covered by the founding Treaties, if necessary to
attain its objectives.

4 See its founding Regulation (EC) No. 1035/97 — now repealed: Council Regulation

(EC) No. 1035/97 of 2 June 1997 establishing a European Monitoring Centre on
Racism and Xenophobia [1997] O] L 151/1; as amended by Council Regulation
(EC) No. 1652/2003 of 18 June 2003 [2003] OJ L 245/33.

Conclusions of the Representatives of the Member States meeting at Head of State or
Government level in Brussels on 13 December 2003 (Council of the EU Document
No. 5381/04, Annex).

The Hague Programme: strengthening freedom, security and justice in the European
Union [2005] OJ C 53/1, section 11.2.

At the time of FRA’s creation, that was Art. 308 of the Treaty establishing the Euro-
pean Community (Consolidated version 2006 — [2006] O] C 321E/37).

7
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Yet not all actors involved in the negotiations were interested in creating
a strong EU body dealing with human rights. The Council of Europe (“CoE”)
— which is the European continent’s leading human rights intergovernmental
organization® — had the most concerns over eventual duplications of mandate
and unwanted competition between the two organisations (Steiner, 2006:
130-133; De Schutter, 2008: 509-512; De Schutter, 2009: 112-116; Pérez
Berndrdez, 2015: 594-603; Kjaerum, 2020: 29). These dynamics and
diverging interests led to significant changes to the Commission’s original
proposal’, which drew on the results of a prior large public consultation
launched in October 2004 on the remit, rights and thematic areas, tasks and
structure of the planned EU agency'’.

After more than two years of negotiations, in February 2007, the Council
of the EU — acting unanimously under ex-Art. 308 of the Treaty establishing
the European Community (TEC) (currently Art. 352 TFEU) and after having
consulted the European Parliament — adopted FRA’s founding regulation.
This is Council Regulation (EC) No. 168/2007 — hereinafter referred to as
“FRA Regulation” or “founding regulation”'. The FRA Regulation — which
is legally binding and directly applicable in all EU Member States pursuant to
Art. 288 TFEU — entered into force on 1 March 2007. This is also the date
when the Agency officially started functioning, replacing the EUMC! with a
wider mandate covering all human rights (called “fundamental rights” in the

The Council of Europe’s primary mission is to uphold and promote human rights,
democracy, and the rule of law across its 46 member states. Founded in 1949 and
based in Strasbourg, the CoE sets legal standards, monitors compliance with those,
and fosters cooperation within a Pan-European space to addressing human rights
challenges. See at hteps://is.gd/FwljB0.

Commission of the European Communities, Proposal for a Council Regulation
establishing a European Union Agency for Fundamental Rights and Proposal for a
Council Decision empowering the European Union Agency for Fundamental Rights
to pursue its activities in areas referred to in Title VI of the Treaty on European Union
[SEC(2005)849], COM(2005)280 final, 30-06-2005.

Commission of the European Communities, Communication from the Commission
— The Fundamental Rights Agency: Public consultation document [SEC(2004)1281],
COM(2004) 693 final, 25-10-2004. For more details on the Agency’s legislative
history, see Von Bogdandy and Von Bernstroff (2009: 1044-1047); and De Schutter
(2009: 100-111, 133-135).

""" Council Regulation (EC) No. 168/2007 of 15 February 2007 establishing a Euro-
pean Union Agency for Fundamental Rights [2007] OJ L53/1.

The EUMCs last activity report was published already under the auspices of the new
Agency, see FRA, Activities of the European Monitoring Centre on Racism and Xeno-
phobia in 2006 (Publications Office of the EU 2007).

10
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EU’s parlance, as per Art. 6[3] of the Treaty on European Union [TEU] and
as contained in the Charter of Fundamental Rights of the EU [hereinafter:
“the Charter”]). Still, the years 2007-2008 were rather transitional, with its
first director only taking his office from June 2008 (European Union Agency
for Fundamental Rights, 2012: 1).

After more than one decade of its existence, in view of increasing the
Agency’s impact, technical amendments to the founding regulation were tabled
in June 2020" and then adopted by the Council of the EU, also by unanimity as
per Art. 352 TFEU, in April 2022. These amendments are contained in
Regulation (EU) 2022/555". After 15 years of the Agency’s existence, the main
reasons for such “facelifting” changes included aligning FRA’s founding regulation
with the requirements of the EU’s 2012 Common Approach to decentralised
agencies”, improving governance, efficiency and performance of the Agency.
Revamped rules also clarified that, since the entry into force of the Lisbon Treaty
(1 December 2009)'¢, FRA’s remit is EU law ez bloc, including police cooper-
ation and judicial cooperation in criminal matters. This corresponds to the
prevailing scholarly views post-Lisbon, pursuant to which the structural changes
brought by the Lisbon amendments (namely the abolition of the Union’s pillar
structure) implicitly and automatically extended FRA’s purview to all areas of EU
law, encompassing the ex-third pillar -former Title VI TEU- as well (Toggenburg,
2018: 450; Nowak and Miiller-Funk, 2020: 215; De Schutter, 2020a: 7, 22).

Il.  FRA'S MANDATE AND POWERS

Regulation (EC) No. 168/2007 established FRA as a European Union
agency. There is no single, dedicated provision in the founding EU Treaties for
creating Union agencies. Instead, EU agencies are established using specific
sectoral policy provisions or the “fexibility clause” in Art. 352 TFEU.

European Commission, Proposal for a Council Regulation amending Regulation
(EC) No. 168/2007 establishing a European Union Agency for Fundamental Rights,
COM(2020) 225 final, 5-6-2020.

4 Council Regulation (EU) 2022/555 of 5 April 2022 amending Regulation (EC) No.
168/2007 establishing a European Union Agency for Fundamental Rights [2022] OJ
L 108/1.

Joint Statement of the European Parliament, the Council of the EU and the European
Commission on decentralised agencies, Annex — Common Approach (signed 19
July 2012).

Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing
the European Community, signed at Lisbon, 13 December 2007 [2022] OJ C 306/1.
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Setting up FRA was a significant step for the furtherance of the interna-
tional protection of human rights and its institutionalisation at regional
(European) level. Due to FRA's legal basis (i.e. a piece of secondary EU law,
and not directly based on the EU founding Treaties, nor deriving its existence
from an explicit authorisation therein), the Agency can be conceived as
belonging to the “rertiary organisational structure” of the EU edifice (Schuster-
schitz, 2004: 165).

The Agency’s main objective is to provide fundamental rights expertise and
assistance to EU institutions, bodies and agencies as well as EU Member States
when implementing EU law"”. FRA uses the (empirical) evidence drawn from
its research, paired with sound legal analysis, to formulate socio-legal advice for
both the EU institutions and Member States in areas covered by EU law. The
“evidence-based advice” can take a variety of forms and outputs, including
reports (with recommendations), surveys, legal opinions, legal position papers,
workshops or informal input to the EU institutions and agencies, etc. FRA is
the only EU body that is solely and specifically tasked to deal with the protection
of fundamental rights within the Union’s institutional architecture, covering the
full spectrum of fundamental rights guaranteed under EU law. This EU centre
of excellence or “beacon on fundamental rights” (Equal Voices, 2008: 4) has to
“fulfil its tasks in complete independence”™®.

To meet the above general objective, FRA pursues three major functions.
These are the following: 1) based on its own research, collection of data and
provision of solid evidence, coupled with methodological advice to improve
data comparability and quality; 2) policy advice at EU and national level,
including expert (legal) opinions, technical assistance and capacity building;
and 3) communication of rights and raising public awareness, also creating and
engaging with various networks — with a view to promoting fundamental
rights across the Union; a dimension which directly flows from Art. 51(1),
second sentence, of the Charter.

It is to underline at this point that the Agency’s “beautiful” mandate (see
similarly Morijn and Toggenburg, 2024: 4) is /imited in several ways. First, it
is entitled to deal with the situation of “fundamental rights” — as such rights
are referred to in Art. 6(3) TEU and defined in the Charter — within the
EU territory as a matter of principle'” —, acting in matters falling under EU
competences. Not covering third states was also designed to avoid too much
territorial overlap with scope of the Council of Europe and also due to the

17" The latter limitation flows from Art. 51(1) of the Charter.
'8 Art. 16(1) of FRA Regulation.
19 See exceptions under section V.
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opposition of some Member States (Steiner, 2006: 138). The rerritorial
limitation also means that the Agency’s scope of action cannot extend to activ-
ities falling under the common foreign and security policy (CFSP) — the
former “second pillar” of the EU (Title V TEU).

Second, FRA’ founding regulation also makes it explicit that the Agency’s
mandate is not to interfere with the powers of the European Commission: the
Agency must not deal with the legality of acts of EU institutions within
the meaning of Art. 263 TFEU [action for annulment]; or with the question of
whether a Member State has failed to fulfil an obligation under EU law within the
meaning of Art. 258 TFEU [infringement procedure]. At the same time, although
the Agency has been precluded from reviewing the legality of pieces of secondary
EU law — which is the CJEU’s prerogative —, it can be requested to take a
position, i.e. to publish a legal opinion on the compatibility of tabled EU legis-
lative proposals with fundamental rights law (see also under section VI below).

Until the 2022 reform, the Agency’s areas of activity were defined in a
five-year Multiannual Framework, adopted by the Council of the EU. This is no
longer the case: Council Decision (EU) 2017/2269 established the last one for
the period of 2018-2022%. This Multiannual Framework has become obsolete
with the expansion of the Agency’s mandate and has thus been replaced by a
single programming document following the 2022 amendments to the FRA
Regulation. The single programming document is to be adopted every year in a
procedure involving FRA’s Scientific Committee, the Management Board (see
section IV) and the European Commission, which contains in particular the
annual and multiannual work programme?'. The single programming document
provides a comprehensive framework for planning and programming,
connecting the Agency’s long-term strategic priorities and objectives with its
annual operational work. This document seeks to ensure coherence between
strategic objectives, work areas and outputs necessary to achieve them, offering
a structured approach for various stakeholders.

Thematically speaking, FRA has engaged in its work with the following
domains (in line with EU competences and relevant Charter rights):

— racism, xenophobia and related intolerance (representing continuit
g y

with its predecessor, the EUMC);

20 Council Decision (EU) 2017/2269 of 7 December 2017 establishing a Multiannual
Framework for the European Union Agency for Fundamental Rights for 2018—
2022 [2017] O] L 326/1.

For the current single programming document (2026-2028) and the annual work
programme for 2026, see at https://is.gd/ZokCc7.

21
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— non-discrimination and equality, including Roma inclusion;

— asylum, borders, visas, immigration and integration of migrants and
refugees;

— children’s rights;

— EU citizenship and freedom of movement;

— data protection and information society;

— new challenges posed by artificial intelligence;

— access to justice, including victims’ rights, judicial cooperation and
judicial independence;

— countering terrorism and other areas of internal security;

— rights of persons with disabilities; as well as

— support for human rights systems and defenders®.

As a result of the 2022 amendments to its founding regulation, the
Agency’s expanded areas of activity now explicitly include police cooperation
and judicial cooperation in criminal matters (ex-third pillar matters)®. These
are domains where FRA had in the past only timidly acted, exercising self-re-
straint due to ambiguities concerning the limits of its (originally first
pillar-related) mandate post-Lisbon. This “grey zone” situation has thus
resulted in FRA carrying out related work only upon the express, targeted
request from EU institutions, most commonly from the European Parliament*.

As regards the outputs, the Agency has a diverse and colourful publi-
cation portfolio. It publishes comparative reports, survey findings, legal
opinions (on pending EU legislative proposals), legal position papers (on
topical fundamental rights challenges not yet subjected to a legislative proposal
by the European Commission) and other materials on the above issue areas.
Next to these, FRA also organizes training or other capacity building activities
for EU and Member State officials®, as well as campaigns and communi-

22 For a succinct but informative overview of the thematic areas of work, see most

recently FRA, Consolidated Annual Activity Report of the European Union Agency for
Fundamental Rights 2024 [In pursuance of FR 2018/1046, FFR No 2019/715]
(Publications Office of the EU 2025) 15-42.
2 Preamble (3) and Art. 1(2)-(3) of Regulation (EU) 2022/555.
2% See e.g. FRA, Proposal for a Regulation on preventing the dissemination of terrorist content
online and its fundamental rights implications — Opinion of the European Union Agency for
Fundamental Rights, FRA Opinion — 2/2019 [Online terrorist content] (Vienna, 12
February 2019).
For concrete examples, visit https://is.gd/rBlnpt and apply the filters “training” and/
or “capacity building”.

25
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cation activities. Illustrative recent examples are the e-media toolkit on
migration®; or the “10 keys to effectively communicating human rights™.

In terms of the multiple ways FRA works and the various activities it is
tasked to carry out, its mandate is quite broad, empowering the Agency to
undertake its own research and data collection; provide methodological advice
to EU institutions, agencies and Member States to improve data compara-
bility and quality; formulate opinions (recommendations) on thematic topics
on its own initiative or upon request; promote dialogue with civil society; and
communicate fundamental rights to the general public and thus raise public
awareness.

lll. THE AGENCY’S LEGAL PERSONALITY

Another cross-cutting salient feature related to the Agency’s powers is its
legal personality and its nature. Situating this phenomenon within the larger
body of international law, the creation of so-called “agencies” endowed with
legal personality by international organizations is a quite recent phenomenon
(Walter, 2008: paras. 13-14). Over the past few decades, the EU has been
fairly active in establishing Union agencies by an act of secondary legislation®®
— a phenomenon which is also coined as “agencification” of the EU admin-
istrative system®.

FRA as an EU agency enjoys legal personality, but its founding regulation
only refers expressly to its legal capacity under the domestic legal systems of
Member States. This legal capacity is distinct from the EU’s legal personality
under Art. 47 TEU, but FRA as an EU body remains within the EU legal and
institutional system.

An organization’s international legal personality needs to be separated from
the domestic legal personality. The former represents the ability to be a subject of
international law, which includes the capacity of possessing rights and duties on
an international plane®, whereas the latter denotes the capacity to perform legal
acts in domestic law, it may even be implied when necessary to allow an interna-
tional organization to function effectively (Schermers and Blokkers, 2018: paras.

26 Available at hteps://is.gd/JTQ2n] (and for its trainer’s manual, see at hteps://is.gd/

JiM2q)).

7" Available at hrtps:// is.gd/rUplwr [2022 edition].

28 Foralist of all EU agencies (which number over 50), see at https://is.gd/RBetPY.

2 From the rich literature, see e.g. Chiti (2021).

3 International Court of Justice, Reparation for injuries suffered in the service of the United
Nations, Advisory Opinion, 1C]. Reports 1949, 179.
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1561, 1591-1598). Yet, the Agency’s international legal personality — and if
accepted, its scope — remains unclear and ambiguous (see, e.g., Schusterschitz,
2004; Ortt, 2008: 526; Ott ez al., 2013: 10, 14). Other commentators deny EU
agencies’ legal personality under international law, as they do not see the
functional need for such a stand-alone personality (e.g. Orator, 2017); or stress
that an explicit decision by the EU itself about the creation of a new international
legal person is lacking (Zieliriski, 2017: 34, similarly Droesse, 2020: 259-261).
This also seems to be the position of the European Commission®'.

As per state practice concerning the recognition of FRA’s international legal
personality, Austria concluded a seat agreement with FRA in 2010%, comple-
menting thus with more specific rules the Protocol (No. 7) on Privileges and
Immunities of the EU and the country-specific Modalities of Application
concluded between Austria and the European Commission (2000)%. The
Agency’s seat (headquarters) agreement resembles to classic headquarters agree-
ments of intergovernmental organizations; and Austria considers it as a “treaty”
pursuant to the 1986 Vienna Convention on the Law of the Treaties between
States and International Organizations or between International Organizations.
However, in FRA’s external relations with international organisations, it was the
EU — and not the Agency itself — that concluded an agreement governed by
international law, in application of Art. 218 TFEU [ex-Art. 300 TEC], with the
CoE establishing a cooperation framework with FRA*. This EU-CoFE agreement
sets up the framework and methods of co-operation between FRA and the CoE
entities, with the aim to avoid duplication and ensure complementarity and
added value (Di Marco, 2026: 8).

In addition to legally binding international instruments, the Agency may
conclude “administrative arrangements” in its own right to cooperate with other
international organisations. Such arrangements must comply with EU law and

be adopted by the FRA Management Board after consulting the European

31 European Commission, Directorate-General Employment, Social Affairs and Inclu-

sion, Letter to the Permanent Representative of Spain to the European Union, 5
(quoted by Zieliniski, 2017: 34 and footnote 174).
32 Headquarters Agreement between the Republic of Austria and the European Union
Agency for Fundamental Rights (signed 16 June 2010, entered into force 1 February
2011) Bundesgesetzblatt fiir die Republik Osterreich, Teil 111, 10/2011.
3 Modalities of Application of the Protocol on the Privileges and Immunities of the
European Communities between the Austrian Federal Government and the Commis-
sion of the European Communities (signed 20 January 2000).
3 Agreement between the European Community and the Council of Europe on coop-
eration between the European Union Agency for Fundamental Rights and the

Council of Europe [2008] O] L186/7.
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Commission. So far, only one such working arrangement has been drawn up
— with the United Nations (UN) Development Programme (UNDP)*.
Similar non-legally binding working arrangements (e.g. Memoranda of Under-
standing) have been equally concluded with other EU agencies and bodies, such
as the European Border and Coast Guard Agency (Frontex), the European
Asylum Support Office (EASO — which is now the EU Agency for Asylum
[EUAA]), the EU Agency for Law Enforcement Cooperation (Europol), the
EU Agency for Criminal Justice Cooperation (Eurojust), the EU Agency for
Law Enforcement Training (CEPOL), the EU Agency for the Operational
Management of Large-Scale I'T Systems in the Area of Freedom, Security and
Justice (eu-LISA), the European Data Protection Supervisor (EDPS) and the
European University Institute®. Most recently, FRA signed a Memorandum of
Understanding with the European Committee for Standardization (CEN) and
the European Committee for Electrotechnical Standardization (CENELEC), to
cooperate on European standardisation related to artificial intelligence®”. Time
will tell whether this trend will continue.

IV. THE AGENCY'S GOVERNING BODIES, STRUCTURE AND
FUNCTIONING

In terms of the institutional structure, the FRA Regulation determines
the bodies of the Agency (Art. 11): these are the Management Board (Art.
12); the Executive Board (Art. 13); the Scientific Committee (Art. 14); and
the Director (Art. 15).

The Rules of Procedure®® adopted by the Management Board lay down the
more detailed modalities concerning the functioning of the Management Board,
the Executive Board, and the Scientific Committee; whereas the Director’s
decisions (who holds the powers of the “appointing authority” upon the
Management Board’s delegation) and other internal documents govern
the day-to-day operation of the Agency®. When it comes to the institutional
design, the Agency differs from many other international institutions and bodies

35 Protocol for Cooperation between the United Nations Development Programme and the

European Union Agency for Fundamental Rights, available at hteps://is.gd/ GCCdkz.
They are available at FRA’s public register of documents under hteps://is.gd/XHBsmY.
%7 See at hteps://is.gd/69FIKO.

38 The latest Rules of Procedure were adopted in December 2022 — this FRA by-law
can be accessed at https://is.gd/Uoj4zD.

For these internal rules, consult FRA’s public register of documents under https://
is.gd/XHBsmY.
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mandated to protect and advance human rights (Morijn and Toggenburg, 2024:
3). The below sub-sections espouse these specificities in more detail.

As regards operational issues, the Agency must fulfil its tasks in complete
independence, while ensuring the highest possible level of transparency in its
activities. Its governing bodies need to act in the public interest, and FRA’s

operations are subject to the review by the European Ombudsman in
accordance with Art. 228 TFEU.

1.  MANAGEMENT BOARD

The Management Board is responsible for the definition of the Agency’s
priorities, the overall strategic planning and monitoring, as well as the
adoption of FRA’s budget [Art. 12(6)]. As new tasks were attributed to it by
the 2022 amendments to the FRA Regulation, the Management Board is also
responsible for adopting a security strategy, a communication strategy, as well
as the rules for the prevention and management of conflicts of interest in
respect of its members and those of the Scientific Committee.

The Management Board is composed of 30 highly qualified experts in
fundamental rights (who should also have administrative and budgetary
skills). Each Member State and each of the States holding observer status®
appoints one independent expert (not representing thus the government),
whereas the European Commission delegates two representatives and the
CoE appoints one independent person®'. Each member may be assisted by an
alternate member who is selected according to the same procedure. Appointing
entities endeavour to achieve an equal representation of women and men. The
composition of the Management Board aims to ensure, in view of the UN
General Assembly Resolution 48/134 (1993) on national institutions for the
promotion and protection of human rights (“Paris Principles”), the Agency’s
independence both from EU institutions and national governments. The
Management Board elects its chair and vice-chair as well as two members of
the Executive Board (see below in sub-section 2) for a two-and-a-half year
term (their term may be renewed once).

2. EXECUTIVE BOARD

The Executive Board — consisting of the chair and the vice-chair and
three other members of the Management Board including a European

40 At the time of writing, these are Albania, North Macedonia and Serbia.

1" For the current composition of the Management Board, see at https://is.gd/yBaqzX.
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Commission representative® — assists the Management Board in all matters
such as preparing decisions and scrutinising budgetary and human resources
matters [Art. 13(1)-(2)]. It also assists and advises the Director. The
Management Board can also delegate some of its responsibilities to the
Executive Board.

3.  SCIENTIFIC COMMITTEE

The Scientific Committee as a consultative organ guarantees the scien-
tific quality of the Agency’s work and its outputs, which comprises 11
independent experts “highly qualified in fundamental rights, with adequate
competences in scientific quality and research methodologies” [Art. 14(1)].
The Management Board, when appointing the members of the Committee
for a five-years term, has to ensure even geographical representation and
endeavours to achieve an equal representation of women and men®.

The Scientific Committee needs to be involved “as early as possible in the
preparation of all documents drawn up” in the Agency’s work; and in particular
advises FRA on the scientific research methodology applied in the Agency’s
work [Art. 14(5)].

4. DIRECTOR

FRA’s Director is appointed for a five-years term — which is renewable —
on the basis of his/her personal merit, experience in the field of fundamental
rights and administrative and management skills. The Director performs his/
her tasks, as set out in Art. 15(4), independently and is also responsible for the
day-to-day management of the work. The Director also represents the Agency
in its relations with third parties.

5.  FRA WORKING METHODS

As per FRA’s cooperation with various stakeholders, including with the
civil society, creating nerworks is one of the Agency’s working methods. A
prime example for that is its multidisciplinary research network called
“FRANET” with a contractor in each Member State and the FRA observer

42 For the current composition of the Executive Board, see at https://is.gd/sXBXcb. The

Management Board member appointed by the Council of Europe may participate in
Executive Board meetings [Art. 13(4) of FRA Regulation].

43 For the current composition of the Scientific Committee, see at https://is.gd/Ix4elt.
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countries. FRANET contractors provide, upon request, data and information
from their respective jurisdiction to the Agency on a wide range of funda-
mental rights issues to facilitate FRA’s comparative analyses*. Another
noteworthy “networking” working method centres on ensuring complemen-
tarity and added value to the activities of other EU entities, the CoE, the
Organisation for Security and Cooperation in Europe (OSCE) and the UN.

FRA is also mandated to engage and cooperate with numerous and diverse
stakeholders at national, EU and international levels. These include Member
States’ governments — typically via National Liaison Officers (NLOs) who
guarantee close working relationship with FRA®; national human rights insti-
tutions and similar statutory public human rights bodies; EU institutions,
agencies and bodies; as well as international organisations, most importantly
the CoE, the OSCE (notably its Office for Democratic Institutions and
Human Rights), and various entities of the UN-family.

Last but not at least, permanent and structured dialogue with civil society
organizations is secured via the Fundamental Rights Platform. The Platform pulls
together a large variety of organisations involved in fundamental rights, such as
non-governmental organisations, trade unions, employers organisations,
churches, religious, philosophical and non-confessional organisations, as well as
universities®. The Platform’s Terms of Reference?” explain how this structured
cooperation with the civil society works. The Platform serves to exchange infor-
mation on each other’s work; provide the Agency with thematic input and
strategic advice from the organisations in the Platform; and connect civil society
organisations with FRA and among each other.

Working closely with these partners at all levels is key to ensure that
FRA’s activities are relevant to current fundamental rights issues and future
trends.

6. OTHER HORIZONTAL QUESTIONS OF ITS FUNCTIONING

FRA has its sear in Vienna, Austria, where the Agency, its premises and
its staff enjoy functional privileges and immunities pursuant to the Protocol

4 For the list of FRANET contractors, see at heeps://is.gd/bMr5lk.

4% FRA regularly informs NLOs about research findings, upcoming reports and activi-
ties, while NLOs provide feedback on the expediency and relevance of the Agency’s
work. NLOs also help communicate FRA’s research outputs and activities to the rele-
vant national authorities. The list of NLOs can be consulted at https://is.gd/6x6Npl.
The list of the organisations participating in the Fundamental Rights Platform can be
found at https://is.gd/3XI4RR.

It is available at https://is.gd/7jwymb.
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(No. 7) on the Privileges and Immunities of the EU annexed to the TEU and
the TFEU, as confirmed by Art. 26 of FRA Regulation; and as further specified
in the headquarters agreement concluded with Austria.

The CJEU exercises jurisdiction over certain acts of the Agency*. The EU
Court acts as the ultimate arbitrator in staff matters, in case of FRA’s contractual
liability based on arbitration clauses, in disputes relating to compensation
arising out of the Agency’s non-contractual liability, and in actions brought
against the Agency under Art. 263 TFEU [actions for annulment] and Art. 265
TFEU [actions for failure to act]. Interestingly enough — and unlike other EU
agencies —, no CJEU case law has thus far elucidated various aspects of the
mandate of and other legal issues concerning the powers or the functioning of
the Agency. Only staff matters have been adjudicated by the CJEU®.

FRA is subject to regular ex ante and ex post evaluations of its activities.
By virtue of the 2022 amendments, the European Commission must
undertake an evaluation by the end of April 2027 and every five years there-
after to assess in particular the Agency’s impact, effectiveness and efficiency
and its working practice. Art. 30 of the FRA Regulation governs the procedure
to follow when carrying out these evaluations and possibly reviewing the
founding regulation, including the scope of the Agency’s mission, which was
put in action prior to the 2022 amendments.

V. FITTING INTO THE HUMAN RIGHTS PROTECTION
INSTITUTIONAL LANDSCAPE IN EUROPE: AN APPRAISAL

The FRA Regulation recalls at the very outset that “developing effective
institutions for the protection and promotion of human rights is a common
value of the international and European societies” (recital 4). This echoes CoE
Recommendation R (97) 14 of the Committee of Ministers on the estab-
lishment of independent national institutions for the promotion and
protection of human rights.

In Europe, one finds the most sophisticated of all the international
human rights legal and institutional frameworks, comprising a rich interplay
of EU law with CoE and UN instruments and standards (see generally
Wouters and Ovddek, 2021; and European Union Agency for Fundamental
Rights, 2012). FRA as a decentralized EU agency in charge of protecting and
promoting fundamental rights has been created in a “populated” (European)

4 Art. 27 of FRA Regulation.
4 To find these cases, consult the InfoCuria Search Engine at heeps://is.gd/Z8 W Skx.
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human rights oversight landscape where not only UN human rights
monitoring bodies’® and CoE mechanisms, but also OSCE structures cover
multiple human rights issues (Kjaerum, 2020: 30).

In the quest of grasping how the Agency fits in the above “populated”
landscape of human rights bodies and institutional architecture, an illustrative
way of capturing FRA’s institutional nature is applying the established
typology of “national human rights institutions” (NHRI) pursuant to the
1993 UN Paris Principles — i.e. the advisory committee model, the institute
model, the ombudsman model, and the commission model — to the Agency
as NHRIs “supranational counterpart”. In this analytical frame, it is a mixture
of the advisory committee and the institute model (Toggenburg, 2018: 446).

Viewed from another vantage point, FRA is neither a monitoring body
(evaluating compliance with international/European standards) like the UN
or CoE treaty bodies, nor a dispute settlement body like the European Court
of Human Rights, given its lack of power to deal with individual complaints of
rights violations (Toggenburg, 2008: 449; Toggenburg: 2014, 1614). It is not
a human rights standard-setting body either. In addition, FRA’s mandate
excludes, in principle, issuing reports or recommendations targeting specific
Member States’. Still, “naming and shaming” individual EU countries is not
precluded when FRA describes fundamental rights situations or identifies
deficiencies or highlights trend in its comparative reports (see also Di Marco,
2026: 9). What is most common is that the Agency rather focuses on infor-
mation and data collection and analysis, as well as provision of socio-legal
expertise and technical advice to EU and national decision-makers and other
stakeholders.

As some commentators have noted, FRA can be conceived as a suprana-
tional human rights ‘think-tank” (De Schutter, 2020b: 13, 22) — one that uses
“governance language” as a new way of speaking about fundamental rights in
the EU (Sokhi-Bulley, 2011: 683). It has also been argued that the Agency’s

%% In the UN system, there are two types of human rights monitoring mechanisms. The
treaty-based bodies are the ten human rights treaty-monitoring bodies (https://is.gd/
FJZu4E), which are composed of independent experts and monitor the implementa-
tion of the core UN human rights treaties. The charter-based bodies, established under
the UN Charter, include the Human Rights Council, the Special Procedures, the
Universal Periodic Review and Independent Investigations (for more, see Bossuyt,
2018: Chapter V). As part of the UN Secretariat, the Office of the UN High Commis-
sioner for Human Rights (OHCHR) is responsible for coordinating efforts to
promote and protect human rights within the UN system.

Art. 4(2) of FRA Regulation. For a notable exception, see e.g. European Union
Agency for Fundamental Rights (2011).
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observation functions imply a sort of a disciplinary power too — as evidenced
by the typically critical Fundamental Rights Report®*, which is an annual
flagship publication on the situation of fundamental rights across the EU
(Sokhi-Bulley, 2011: 696-700). Critical voices pointed out, however, that
owing to the numerous limits circumscribing FRA’s mandate, its institutional
setup is “more consistent with the model of an EU technocratic agency than
the Paris Principles” (Wouters and Ovédek, 2021: 48).

Be it as it may, FRA — as mandated by its founding regulation — is the
EU’s independent expert body providing comparable data and sound socio-legal
analysis on fundamental rights issues within the EU to help EU institutions
and Member States in designing and implementing fundamental rights
compliant laws and policies. This new type of institutional actor in the scene
of the regional protection of human rights, due to its particular mandate, has
developed over almost 20 years of existence into a “centre of excellence” that
complements the institutional human rights landscape in Europe, notably
CoE, UN and OSCE/ODIHR structures. Although the Agency was created
to primarily provide evidence-based policy and legal advice, it has gradually
got more operational. The latter include, for example, consultative tasks in the
migration hotspots in Greece and Italy’® and the EU Task Force Migration
Management in Greece*, as well as an observer and training role in the
Schengen evaluations as per the Schengen Evaluation and Monitoring
Mechanism Regulation (EU) 2022/922%.

As briefly referred to in section II above, the territorial scope of FRA’s
mandate is limited to look into the fundamental rights situation within the
territory of EU Member States — which is slightly incoherent with the wider

52 For the latest FRA Fundamental Rights Report, covering the year 2025, see at: https://

is.gd/TKF99.

The findings based on observations on the ground were published — see Opinion of

the European Union Agency for Fundamental Rights on fundamental rights in the

“hotspors” set up in Greece and Italy, FRA Opinion 5/2016 [Hotspots] (Vienna, 29

November 2016); Update of the 2016 Opinion of the European Union Agency for

Fundamental Rights on fundamental rights in the “hotspots” set up in Greece and Italy,

FRA Opinion — 3/2019 [Hotspots Update] (Vienna, 4 March 2019); and FRA,

Operationalising the Pact on Migration and Asylum: Experiences from the hotspot

approach (Publications Office of the EU 2026).

>4 See at hteps://is.gd/Q4sR9d.

% Arts. 7, 10, 16 of Council Regulation (EU) 2022/922 of 9 June 2022 on the estab-
lishment and operation of an evaluation and monitoring mechanism to verify the
application of the Schengen acquis, and repealing Regulation (EU) No. 1053/2013
[2022] O] L 160/1.
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scope of application of the Charter. As a result of this limitation, the Agency’s
substantive purview does not, in principle, extend to human rights issues in
the EU external relations, excluding thus from its scrutiny activities falling
under the former second pillar — common foreign and security policy (CFSP)
[Title VTEU]J. This has been confirmed by the 2022 amendments to the FRA
Regulation, which clearly state that the CFSP area is out of the Agency’s scope
of activities. Looking at the external dimension of EU action, issues of human
rights performance outside the Union and human rights dialogues conducted
with third countries belong to the European Union’s Special Representative
for Human Rights, who works closely with the European External Action
Service™.

Certain factors nuance the above strictly delineated territorial scope
though. Such is the stipulation of FRA’s founding regulation on the partici-
pation of EU candidate countries and countries which have concluded a
Stabilization and Association Agreement with the EU as observers in the work
of the Agency”’. Their participation and the modalities are to be determined
by a decision of the relevant EU-third country Association Council, taking
into account the specific status of each country. This has so far become a
reality for Albania, North Macedonia, and Serbia. Their observer status
enables FRA to carry out its activities in these “third countries” as well*®. In
addition, even if CFSP activities remain excluded from FRA’s remit of scrutiny,
this should be without prejudice to the Agency’s provision of assistance and
expertise to EU institutions and entities working in the area of CFSP (e.g.
delivering training on fundamental rights for the staff of the European
External Action Service).

VI. IMPACT: ACHIEVEMENTS AND CHALLENGES

The Agency’s establishment was a response to the call for the EU to
enhance the visibility of fundamental rights in its legal and institutional
landscape (De Schutter, 2020b: 14), in a time when the relationship of the
EU and the traditional, pan-European human rights actor (the CoE) was not
at its peak point, to put it mildly. For instance, the CoE Parliamentary

6 Council Decision (CESP) 2026/345 of 11 February 2026 appointing the European
Union Special Representative for Human Rights [2026] O] L, 2026/345.

7 Art. 28 of FRA Regulation.

38 See Art. 2 in the relevant Stabilization and Association Council Decisions for the

respective countries.
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Assembly stressed, back in 2005, that “there is no point in reinventing the
wheel by giving the agency a role which is already performed by existing
human rights institutions and mechanisms in Europe™’. The FRA-CoE
relationship, however, nicely evolved over time, ensuring complementarity
and a delicate balance in their cooperation. The Agency’s action complements
the activities of the CoE, which, for instance, does not have the competence
to advise EU institutions (Di Marco, 2026: 9).

Over time, FRA has developed into a trusted partner and a reliable source
of information, data and rigorous analysis at the Union level (Morijn and
Toggenburg, 2024: 5). The Agency could also act as a multiplier of the work
and concerns of NHRIs and similar statutory public human rights bodies at
Member State level, transforming such input into a new quality of evidence. As
explained above, it is currently mandated to look into the fundamental rights
performance of 30 European States, including three (candidate) countries of the
Western Balkans next to all EU Member States. This territorial reach can further
grow in future with other third countries aspiring EU membership — and more
observers are already likely to join in the near future®.

Despite limitations in its mandate, FRA was flexible enough to adapt its
activities to changing realities and new challenges in the Union. Occasionally,
it has been closely involved in the EU legislative process in case of proposals
upon which the Agency was requested, by an EU institution®, to provide a
(legal) opinion from the perspective of such proposals’ compatibility with
fundamental rights. That was the case on a number of migration and asylum
files (notably between 2015 and 2019); on the implementation of the Charter;
or more recently on the proposed simplified European Sustainability Reporting
Standards®. Still, FRA’s participation in the EU legislative process remains
dependent on the requests by EU institutions even after the 2022 amend-
ments to its founding regulation [Art. 4(2)].

%9 Parliamentary Assembly of the Council of Europe, Resolution 1247 (2025) — Plans to
set up a Fundamental Rights Agency of the European Union, adopted on 18 March
2005, para. 10.

EU candidate countries and countries with a Stabilization and Association Agreement
with the EU can become observers to FRA. For instance, negotiations are quite
advanced with Ukraine to participate in FRA’s work as an observer; and Montenegro
sent a letter of intent to obtain observer status at the Agency in January 2025.

Most commonly the European Parliament and seldom by the European Commission
— but never by the Council of the EU at the time of writing.

All these legal opinions are available at FRA’s website (https://is.gd/ynu80P) under
“Publications and data”, filtering the search to “Opinion/position paper”.
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In addition to this “downstream” involvement in the EU law-making
process triggered by a request from EU institutions, FRA has lately started
exploring other, own initiative “upstream” avenues to provide legal input on
topical, emerging issues carrying considerable fundamental rights implications
and risks. This new “product” is called “legal position paper”, touching upon hotly
debated (planned) legal and policy measures on which the European Commission
has not yet tabled a legislative proposal under Arts. 289 or 294 TFEU. Thus far,
FRA produced two such legal position papers: one on the planned “return hubs”
in third countries®®; and another one on how to counter the instrumentalisation
of migrants and refugees while respecting fundamental rights®.

At the same time, the Agency’s field presence in the migration “hotspots” on
the Greek islands in the Aegean (between 2016 and 2025), and its other
on-site activities such as Schengen evaluation country missions and regular
field visits to those Member States where serious and persistent rights viola-
tions have been reported (e.g. at the UE external borders; migration/
asylum-related reception/detention facilities), putting thus its boots in the
mud, contributed to its more operational engagement at the national level.
Simply put, FRAs “advisory monitoring” role has been, in practice, coupled
with “normative monitoring” on an ad-hoc basis (De Schutter, 2020b: 21) —
which consists of an evaluation of compliance on the basis of a “pre-existing
normative grid” (Di Marco, 2026: 9)®°. When the Agency critiques individual
Member States in its annual and comparative reports by describing funda-
mental rights situations, identifying deficiencies or highlighting trends, this
“indirect evaluation effectively blends advisory and normative dimensions”,
challenging thus the feasibility of their separation (Di Marco, 2026: 9).

Opverall, the innovative nature of FRAs work can be captured in
the novelty of bringing in the sociological-statistical method when assessing the
situation of fundamental rights across the Union, and not exclusively pursuing
the — traditionally predominant — legalistic approach, mainly based on desk
research. Illustrative examples of this blended socio-legal approach are the
EU-wide survey on violence against women®; the Fundamental Rights Survey
focusing on the experience of the general population in the EUY; and the

63 See at hrtps://is.gd/meiVVX.
64 See at hteps://is.gd/IKHXIf.
% On the general distinction between advisory and normative monitoring, see Scheinin
(2005: 73-90).

FRA, Violence against women: an EU-wide survey. Main results report (Publications
Office of the EU 2014).

7 FRA, What do Sfundamental rights mean for people in the EU? — Fundamental Rights

Survey (Publications Office of the EU 2020).
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report on bias in algorithms and the risk of discrimination in Al-driven
systems®.

Put differently, FRAs work “fuses legal and social science methods,”
reflecting thus a shift from the primarily legal analysis-driven human rights
protection landscape (Byrne and Entzinger, 2020: 1). As an indicator of its
success and the added value of its work, FRA continues to be the EU agency
with the most orders from the Publications Office of the EU — and some of
its online publications were downloaded over 10000 times.

Still, FRA’s mandate limits its activities in certain areas. Notable examples
are the lack of own initiative intervention in the EU legislative process and the
incomplete mimicry of the NHRI model. Commentators have also observed
that the Agency is not alone in upholding fundamental rights in the EU
context: it “does not for the most part possess the type of exclusive expertise
gained by other EU agencies in more narrow and technical fields” (Wouters
and Ovédek, 2020: 101).

Another source of constraint on its work is that FRA functions with
limited resources, counting on some 110 staff (cohort of trainees excluded —
20-25 young professionals per year®”) and an annual budget of roughly 26.6
million for the 2025 financial year, which has only very moderately increased
— if at all — over time’”. Compared to other EU agencies and bodies in the
“area of freedom, security and justice” (AFS]) (see e.g. Frontex, the EU Asylum
Agency, and Europol), FRA belongs to the less-resourced justice and home
affairs agencies in terms of budget and staff, although fundamental rights
implications of the ever-expanding EU policies in the AFS] (Title V TFEU)
are significant (see also Wouters and Ovddek, 2020: 94). As leading commen-
tators aptly phrased, “[k]eeping the Agency’s budget out of sync with the
growth of its tasks is not only in contradiction with relevant international
standards but also a risk to the FRA’s appropriate delivery on core commit-
ments’ (Morijn and Toggenburg, 2024:7). Such limited resources raise a
question about the priorities of the EU — and its Member States — when it
comes to the institutionalised monitoring and promotion of fundamental
rights at the Union level. FRA’s financial resources do not seem to significantly
grow under the next Multiannual Financial Framework (2028-2034) either”".

%8 FRA, Bias in algorithms — Artificial intelligence and discrimination (Publications

Office of the EU 2022).

On FRA’s traineeship programme, see https://is.gd/BniiZG.

Statement of Revenue and Expenditure, 2025.

For the relevant legal and policy documents pertaining to the new Multiannual Finan-
cial Framework 2028-2034, sce at hteps://is.gd/IBxczu.
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Measuring its impact intra-EU, as a new phenomenon, references to
the Agency have been included in multiple pieces of secondary EU legis-
lation relating to justice and home affairs and large-scale EU information
systems. Some entrust it with new tasks, such as membership in the Funda-
mental Rights Guidance Board of the European Travel Information and
Authorisation System (ETIAS) and that of the revamped Visa Information
System (VIS) respectively’”. Likewise, FRA is tasked by EU law to be a
member of the Consultative Forum on Fundamental Rights of Frontex”
and that of the EU Asylum Agency’®. Various instruments adopted under
the EU Pact on Migration and Asylum likewise mandated the Agency with
new tasks, such as producing general guidance’ on how to set up independent
national monitoring mechanisms during screening of new arrivals and
under the asylum border procedure and to support Member States, for
example, with methodological guidance and training, if requested’®. As
another example, the Europol Regulation stipulates that training for Europol
officers is to be developed in cooperation with FRA”’.

Externally, over the years, FRA — which takes active part in the EU
Agencies Network’® and is a member of the nine EU agencies forming part of
the Justice and Home Affairs Agencies Network’ — has concluded cooper-
ation arrangements with a number of justice and home affairs agencies. These
include, as presented above, Frontex, EUAA, CEPOL, Eurojust, Europol, and
eu-LISA. Added to this, FRA has entered into bilateral co-operation schemes

72 See Regulation (EU) 2018/1240, Art. 10; and Regulation (EU) 2021/1134, Art. 91.
For more on the ETIAS Fundamental Rights Guidance Board, see https://is.
gd/6Yt5tZ.

73 See https://is.gd/HjkgDr.

74 See https://is.gd/2ug39z.

7> See FRA, Monitoring fundamental rights during screening and the asylum border proce-
dure — A guide on national independent mechanisms. Practical guidance — 2024
edition (Publications Office of the EU 2024), available at hetps://is.gd/xLYcwr.

76 See Regulation (EU) 2024/1356, Art. 10; and Regulation (EU) 2024/1348, Art.
43(4).

7" Regulation (EU) 2022/991 of the European Parliament and of the Council of 8 June

2022 amending Regulation (EU) 2016/794, as regards Europol’s cooperation with

private parties, the processing of personal data by Europol in support of criminal

investigations, and Europol’s role in research and innovation [2022] OJ L 169/1, Art.

41(d).

This Network supports the work of over 50 decentralised EU agencies, for more, see

hteps://is.gd/RBetPY.

7 For the latest annual report of the JHA Agencies Network, chaired by FRA in 2025,
see https://is.gd/3e7gYn.
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with other stakeholders such as the EDPS, the European University Institute,
the Greek Ministry of the Interior, and most recently the CEN-CENELEC.

The latest external evaluation of the Agency, conducted in 2017 under
Art. 30 of its founding regulation, found that its original mandate was relevant
and corresponded to stakeholders’ needs, which overall acclaimed FRA’s
added value as well as its visible effectiveness and impact at EU level.
Nonetheless, some shortcomings have also been identified, calling for
improving clarity of the scope of activities and enhancing the governance of
the Agency’s operation (Optimity, 2017: 141-146). Most of the necessary
changes have been brought about by the amending Regulation (EU) 2022/555
as of April 2022 (for more, see in section Il and Gamarra, 2022).

Vil. CONCLUSIONS

EU law and policy in the field of fundamental rights protection have
tremendously developed over the past 25 years (Morijn and Toggenburg,
2024: 2). The establishment of the EU Agency for Fundamental Rights in
2007 was an institutional manifestation of this trend, equally demonstrating
that the Union has evolved into a community of values, continually striving
to strengthen its human rights profile (Steiner, 2006: 140).

As the foregoing demonstrated, the framework set out by its founding
regulation enabled FRA to develop an originalrole in the European institutional
landscape on protecting human rights, while securing a mutually reinforcing
and not competing or duplicating work with other actors, especially the Council
of Europe. In recent years, FRA has also increased its profile by becoming more
policy relevant, aligning its activities closer to the political priorities of EU insti-
tutions (see also Saastamoinen, 2020: 65). This is now also echoed in FRA’s
2026 Annual Work Programme: the Agency “will prioritise activities most
directly relevant to the implementation of EU law [and] will emphasise [...]
timeliness and policy impact”.

Substance-wise, the Agency’s empirical surveys and comparative
reports have improved the availability of EU-wide cross-national data on
discrimination, gender-based violence, migration, children’s rights, access
to justice, and so on — thereby usefully informing debates within the EU.
Likewise, FRA achieved enhanced visibility via public hearings of the
European Parliament, participating in Justice and Home Affairs Council
meetings and various preparatory bodies of the Council of the EU, and the
Director’s visits to Member States (see also Wouters and Ovadek, 2021:
44). Despite these achievements, FRA’s institutional impact remains
constrained. It lacks enforcement powers and the impact of its work also
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depends on the willingness of political actors to translate its findings into
concrete policy and legal change. Some critics also note that its rather
advisory mandate can lead to technocratic framing of fundamental rights
issues, potentially depoliticizing structural conflicts over fundamental
rights (e.g. De Schutter, 2020a).

Looking inside out, coupled with its potential impact on shaping other
(regional) international organisations operating on other continents, the
picture seems to be more straightforward. As a former FRA Director framed
it, the EU, “in establishing the Fundamental Rights Agency, [...] delivered a
good practice of global significance” (O’Flaherty, 2020: xi). The Agency thus
embodies a model of a human rights structure to be possibly replicated in
other regional intergovernmental organizations such as the Organization of
American States, the African Union, or the Association of Southeast Asian
Nations.

Turning to the possible avenues for FRA’s future evolution, Morijn and
Toggenburg (2024: 7-10) map three roadmap-style scenarios: 1) “status quo
plus” (with sharper prioritisation and proper funding within the current
mandate), 2) “FRA plus” (with a bolder mandate, including own-initiative
legal opinions on draft EU legislation, a role in Art. 7 TEU proceedings, and
wider geographic reach), and a 3) its transformation into an “EU Funda-
mental Rights Authority” (a full-fledged, independent, ideally entrenched by
changes to the founding EU Treaties). Under the most ambitious last option,
the Agency would gain powers to bring Charter-based actions under Art. 263
TFEU, to handle complaints, and to be consulted on rights-relevant legis-
lative proposals, making the EU the first international organisation with its
own NHRI-style body. For sure, no one holds the crystal ball to look into
which one of the three options will prevail. Yet, FRA’s upcoming evaluation in
2027 presents a welcome occasion to revisit the above-outlined scenarios. Its
mission remains unchanged: make fundamental rights a reality to all in the
EU, by doing its share — mobilising its diverse toolbox — in bringing such
rights to life.
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